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FOREWORD

The Law Commission of Ontario is pleased to contribute our Final Report in our project on older adults, A Framework

for the Law as it Affects Older Adults: Advancing Substantive Equality for Older Persons through Law, Policy and Practice, to

the vibrant conversation and debate springing from the growth of the older adult population in Canada.

This project is different from most others that the Law Commission has undertaken. It does not address a particular

statute or legal issue, but was designed to create a framework based on principles to apply when considering policy,

legislation or activity when older adults are affected or involved. The Framework is available to anyone whose

responsibilities affect older adults: policy-makers, courts and legislators; advocacy organizations and community

groups that work with older people and deal with issues affecting older adults; and public and private actors that

develop or administer policies or programs that may affect older adults. The Framework is accompanied by questions

to assist in its application. 

The Framework emphasizes that dignity and worth, independence and autonomy, participation and inclusion,

security, diversity and individuality and the reciprocal rights and obligations that accompany membership in the

broader community should define all our lives, including those of older adults. It acknowledges that tensions may

exist between these values and principles and proposes means of resolving them. It requires asking the fundamental

question whether the use of “age” as a way to classify entitlements or disadvantages is necessarily appropriate in a

particular case. It insists on taking into account the diversity among older adults, as well as that aging itself also has

its own advantages and challenges. It assumes that older adults’ lives are affected by their experiences at earlier

stages of their lives, often resulting from conditions differently structured from those today, and these experiences

will change for older adults in the future. The Framework is therefore meant to evolve to allow its application under

changed circumstances. It is the Law Commission’s intention that the application of the Framework will advance

substantive equality for older adults to the advantage of society more generally.

The Board of Governors, comprised of appointees of the founding partners, the judiciary and members at large,

approved this Final Report in April 2012. The Board’s approval reflects its members’ collective responsibility to

manage and conduct the affairs of the Law Commission, and should not be considered an endorsement by individual

members of the Board or by the organizations to which they belong.

Larry Banack, Chair, Board of Governors Patricia Hughes, Executive Director
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EXECUTIVE SUMMARY

I. Introduction

In 2008, the Law Commission of Ontario’s (LCO) Board of Governors approved a multi-year project to develop a

coherent framework for the law as it affects older persons. The aim of this project is not to recommend specific

reforms to particular laws affecting older persons, although certainly law reform is needed in many areas, but to

articulate a set of principles and questions, rooted in the lived experiences of older adults, that may form the basis of

a coherent analytical framework for this large, diverse and complex area of the law. The ultimate aim of this project is

to build on work that has already been done to develop a sound basis for evaluating current laws and policies and

developing new ones, to ensure that they respect the rights and circumstances of older persons.  The resulting

Framework may also be helpful to courts addressing the interests of older persons and private actors in their policies

and actions relative to older persons. 

The LCO’s approach to this project has been shaped by the following considerations:

1.  That access to justice requires looking beyond the clarity, efficiency and effectiveness of the law to considering

normative issues.

2.  The importance of incorporating and, where possible, synthesizing, recent important domestic and international

initiatives in the area of law and aging. 

3.  The need to understand the social, economic and medical contexts in which older adults encounter and

experience the law to enable law-makers and policy-makers to take them into account in designing and

implementing laws and policies that may affect older persons. 

4.  The benefits of a framework based on a set of principles, which can provide guidance while remaining flexible and

applicable in changing circumstances.

5.  The centrality of the experiences and perspectives of older adults to the framework and its application. 

6.  That the evolving nature of aging and of elder law requires the framework to be designed as a strong foundation

for further research, analysis and debate.

This Final Report is based on consultation and extensive research undertaken by the LCO, and is a companion

document to the Framework for the Law as It Affects Older Adults. 

II. Taking the Circumstances of Older Adults into Account

The starting point of an approach to the law that advances substantive equality is to recognize the existence of older

adults as a group who may in some respects have different needs and experiences from many younger persons,

whether due to the accumulated effects of their life courses, social structures, or marginalization and stereotyping 

of older persons, and to take those particular needs and circumstances into account when designing laws, policies

and programs. 

The use of age as a way of categorizing people is so common a practice as to be almost unnoticeable. While the use

of age categories risks reinforcing ageist thinking, it is at the same time indispensable in identifying and describing

institutionalized ageism and in attempting to remedy its effects. 



Law commonly uses age, at both the younger and older ends of the spectrum, as a category on the basis of which

distinctions may be made. Older age is often used as a requirement for access to particular benefits, or as a marker

for the addition of responsibilities or requirements, or as the basis on which particular activities or benefits are

restricted. If one accepts the necessity of using age as a category for some purposes, that leaves still the difficult

question of how to define membership in the category of “older age”. The LCO includes in the scope of this project

all those who have been identified as “old” or “older” through legal and policy frameworks, through social attitudes

and perceptions, or through self-identification. 

Understanding the circumstances of older adults can be challenging for a number of reasons. Older adults make up a

large segment of the population of Ontario and Canada: therefore, it can be difficult to form meaningful

generalizations about their circumstances and experiences. As a result of ongoing demographic shifts, changing

social attitudes and rapidly evolving legal and policy landscapes, the circumstances of older adults are constantly

changing. What is true now about the experiences of older adults may not be true five years from now and may not

have been true five years ago. As well, the lives and circumstances of older adults are profoundly shaped, not only by

current laws and policies, but also by those that were in effect when they were children, young adults and middle-

aged. To understand the current experiences and circumstances of older adults, we must view them in the context of

their accumulated life experiences (that is, their “life course”). 

Education and literacy levels, labour force participation, income security, living environments, relationships and caring

networks, and participation in the community are all relevant factors, as are characteristics such as sexual orientation,

racialization or ethnicity, Aboriginal identity, place of residence, socio-economic status, citizenship status or other

factors. Gender is particularly important, since most older adults are women, and the life courses of women differ in a

number of key respects from those of men. The intersection of age with impairment, activity limitations and disability

also raises issues which require greater consideration. 

Older adults have often been considered “vulnerable” as a group, and this vulnerability has been used to justify

significant levels of interference with older adults’ autonomy. It is inaccurate to assume that all older adults are frail,

dependent and therefore in need of protection, and equally problematic to assume that the only or the most

appropriate response to vulnerability is to restrict the autonomy of the older adults in question, a common form of

paternalism affecting older adults. 

However, it is also a mistake to assume that all older adults are privileged, affluent and capable. In some cases, older

adults are disadvantaged because of life experiences; for others, aging itself may result in risk and hardship. For those

older adults who experience or who are at greater risk of disadvantage and negative outcomes than others, a higher

level of attention or protection from law or policy-makers may be essential. 

Risk must also be understood in a broader social context. An older adult’s family and other relationships, living

arrangements, income sources and levels, access to supports and the law itself may either increase or decrease levels

of risk and inequality, depending on their quality and extent. Therefore, while laws, programs and policies must

recognize the capacities and individuality of older adults, this recognition must be balanced by the provision of

additional supports for those older adults who are particularly disadvantaged or at risk in order to ensure that the law

promotes dignity, autonomy, participation and security for all older adults.
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III. Addressing Ageism and Advancing Substantive Equality: Developing a
Principled Approach

For the purposes of this project, ageism may be defined as a belief system, analogous to racism, sexism or ableism,

that attributes specific qualities and abilities to persons on the basis of their age. Ageism may manifest with respect to

older adults in attitudes that see them as less worthy of respect and consideration, less able to contribute and

participate in society, and of less inherent value than younger people. Ageism may be conscious or unconscious, and

may be embedded in institutions, systems or the broader culture.  

Ageism has its roots in a set of pervasive stereotypes and negative attitudes towards older adults, several of which are

explored in this Report (for example, that older adults form a homogenous group, are burdens on society, and are

resistant to change). 

Ageism commonly manifests as paternalism, the tendency to remove decision-making opportunities for older persons

under the guide of protecting their “best interests”. It also manifests as invisibility, such that older adults are

systematically excluded from the social and public spheres.

In order to counteract negative stereotypes and assumptions about older adults, reaffirm the status of older persons

as equal members of society and bearers of both rights and responsibilities, and also encourage the government to

take positive steps to secure the well-being of older adults, the LCO’s Framework centres on a set of principles for the

law as it affects older adults. 

Each of the principles contributes to an overarching goal of promoting substantive equality for older adults. There is

no hierarchy among the principles, and the principles must be understood in relationship with each other. Although

identified separately, the principles may reinforce each other or may be in tension with one another as they apply to

concrete situations. The Report explains the following principles in detail:

1.  Respecting Dignity and Worth (the right to be valued, respected and considered);

2.  Fostering Independence and Autonomy (the right to make choices and do as much for oneself as possible,

with provision of supports if needed); 

3.  Promoting Participation and Inclusion (the opportunity to be actively engaged in and integrated in one’s

community, and to have a meaningful role in affairs and to be consulted on issues that affect one);  

4.  Recognizing the Importance of Security (including the right to be free from physical, psychological, sexual or

financial abuse or exploitation, and the right to access to basic supports such as health, legal and social services); 

5.  Responding to Diversity and Individuality (that older adults may also experience discrimination based on

their gender, racialization, Aboriginal identity, immigration or citizenship status, sexual orientation, creed,

geographic location, place of residence, or other aspects of their identities); and

6.  Understanding Membership in the Broader Community (that older adults are part of a broader

community in which they have reciprocal rights and obligations). 

There are challenges in applying these principles. The application of the principles cannot be static. The

circumstances of older adults will continue to change as laws, attitudes, demographics and other aspects of the

broader environment change. As well, understandings of the experience of aging continue to evolve, and new

perspectives emerge. What might be considered conducive to attainment of the principles at one time may appear

unhelpful or inadequate at a later date. 
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Further, as part of a principles-based approach, one must recognize that even where one would aspire to implement

all the principles to the fullest extent possible, there may be other constraints that might limit the ability of law and

policy makers to do so.  These constraints may include policy priorities or funding limitations among others. That 

is, it may be necessary to take a progressive realization approach to the full implementation of the principles.  A

progressive realization approach involves concrete, deliberate and targeted steps implemented within a relatively

short period of time with a view to ultimately meeting the goal of full implementation of the principles.

As well, attention must be paid to the relationships between principles. Frequently, the principles will support each

other; for example, initiatives that increase the inclusion and participation of older persons will generally also thereby

promote respect for their dignity and worth. However, sometimes two or more of the principles may be in tension

with each other in a particular case. In such cases, careful thought must be given to analyzing and responding to this

tension. In assessing tensions between principles, it is essential to be sensitive to the contexts in which these tensions

arise, as well as their larger social context, and the overarching value of substantive equality to which the principles

were intended to respond. 

IV.  Identifying Ageism and Paternalism in the Operation of the Law

The term “law” as it is used in this project refers not only to statutes, but also to regulations, to the policies through

which they are applied, and to the strategies through which statutory provisions, regulations and policies are

implemented and experienced by older adults. The implementation of laws is as important as their substance. Laws

may be beneficial in intention and on paper, but in practice fall far short of their goals or even have negative affects. 

The current legal landscape as it affects older adults is extensive and diverse, but may be generally categorized as

follows: 

1.  The Charter and Human Rights Laws: While the principles adopted for this Framework have roots in the

Charter of Rights and Freedoms and the Ontario Human Rights Code, and aim to reflect the values underlying 

these fundamental documents, the analysis under this framework is not intended to replace reviews for Code

or Charter compliance. 

2.  Age-Based Laws: In the case of most uses of age-based criteria, age serves as a proxy for some other quality,

such as low-income, withdrawal from the workforce, health or ability limitations, or lack of legal capacity.

3.  Laws Mainly Affecting Older Adults: There are also a number of laws that, while they do not employ age-

based criteria, mainly affect older adults, operate in ways similar to age-based programs, and are often thought of

as such. Laws regulating long-term care homes are one such example. 

4.  Laws of General Application: Some laws, while affecting individuals across a range of ages, affect a substantial

portion of older adults. For example, a significant proportion of those affected by laws regarding legal capacity

and decision-making are older adults. Laws of this type require policy-makers to find means to balance the needs

and circumstances of older adults against the potentially different needs of other groups affected by the same law.

In understanding the law as it affects older adults, it is also important to consider laws of general application

which do not affect more older adults as a group, but may impact on older adults differently from other groups. 

5.  Where Law is Silent: Laws may fail to take into account the needs and experiences of older adults, and may

therefore fail to address issues of pressing importance to this group. As a result, older adults may be left without

adequate direction to make decisions on important issues, or without adequate supports or protections. 
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An examination of laws affecting older adults reveals that ageism and paternalism may operate through the law in a

variety of ways. 

1.  Stereotypes and Negative Attitudes: Stereotypes and negative attitudes may manifest in either the

substance or the implementation of the law, either explicitly or implicitly, sometimes through the implementation

of the law and sometimes through the assumptions and attitudes of those who are charged with putting the law

into practice. 

2.  Failure to Take Older Adults into Account: Laws may, in either their substance or their implementation, fail

to consider the particular experiences of older adults, or may base their approach on assumptions rather than on

current research and consultation with older adults. 

3.  Subordinating the Needs of Older Adults: In some cases, legislators, policy-makers, service providers and

professionals, when faced with competing priorities for time, attention and resources, may choose to subordinate

or to ignore the needs of older adults. 

V.  Deepening Our Understanding of the Implementation Gap: Access 
to the Law

A key concern in the law as it affects older adults is the “implementation gap”, wherein laws which on their face are

neutral or positive with respect to older adults are in practice unproductive or negative in their effects, due to

inadequate implementation and poor enforcement. One important aspect of the implementation gap is access to the

law for older adults, meaning the existence (or lack thereof) of effective mechanisms for accessing and enforcing

existing laws. 

Although concerns regarding access to the law are not limited to older adults, fixed incomes and withdrawal from

the workforce, lower than average literacy and educational levels, the onset of health and activity limitations as age

advances, and limitations in life expectancy all may limit access for older adults. Some significant portions of the older

adult population also have their experiences shaped by cognitive disabilities, living environments that reduce their

autonomy and community inclusion, and the consequences of physical, financial or other forms of dependency. 

Older adults may be affected by the legal issues facing the population in general, but older adults are more likely to

encounter issues resulting from withdrawal from the workforce or needs related to impairments or disabilities. They

are therefore more likely to be users or potential users of government programs and services than many younger

adults. Because issues related to the receipt of government programs and services will often involve general policies

and procedures rather than individual interactions and decisions, the legal issues that older adults face may often be

extremely complex and may require systemic remedies. 

As well, the importance of issues like elder abuse, powers of attorney, estate planning and informal caregiving to

older adults mean that when older adults encounter the law, it will very frequently be in the context of their domestic

lives and their personal relationships. This has implications for how older adults may access the law, and what

outcomes they may seek from it. For example, they may be less willing to explore adversarial mechanisms for

resolving issues. 

A review of key access mechanisms available to older adults reveals a number of systemic barriers to accessing the law

for older adults that may play a role in the implementation gap, including:
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1.  Ageist or paternalistic attitudes on the part of those implementing the law;

2.  Inadequate training and information on the requirements of the law for those charged with implementing it;

3.  Lack of adequate oversight mechanisms for key legal rights and protections;

4.  Lack of appropriate mechanisms for recourse where rights have been violated;

5.  Lack of meaningful remedies where rights appear to have been violated;

6.  Over-reliance on complaint-based systems for redressing individual or systemic issues;

7.  Failure to recognize and accommodate the needs of older adults in the set-up and delivery of access mechanisms;

and

8. Adversarial systems that may jeopardize on-going relationships of central importance to the well-being of the older

adult whose rights have been violated. 

Measures to ensure access to the law and address the implementation gap for older adults include:

1.  Anti-ageist training for those interpreting or implementing laws and policies; 

2.  Training on the relevant needs and circumstances of older adults; 

3.  Adequate training on the law and its implications for those implementing it; 

4.  Adequate resources for effective implementation of the law; 

5.  Monitoring mechanisms to ensure the law is operating as intended; 

6.  Ensuring that access and enforcement mechanisms take the needs and circumstances of older adults into account; 

7.  Empowering older adults; 

8.  Addressing systemic issues; and 

9.  Alternatives to adversarial systems. 

VI.  Applying the Framework: The Example of the Law Regarding 
Home Care Supports

This Chapter illustrates the application of the Framework through considering a current issue in the law as it affects

older adults: the law relating to access to home care supports. The intent of this illustration is not to provide a

comprehensive description of this area of the law or to propose specific reform initiatives, but rather to reflect on this

area of the law in light of the anti-ageist principles and considerations that have been identified in this Report. 

A review of the law through the lens of the Framework indicates that the overall written purpose and principles of the

law are in harmony with the promotion of substantive equality. Implementation concerns include the lack of clarity in

eligibility criteria, difficulty in accessing information about services and rights, uneven service delivery across the

province, and problematic complaints mechanisms. 

VII.  Next Steps

It was the intent of the LCO in developing this Report, and the Framework which it supports, to assist in developing a

better understanding of the effects of law, policy and practice on the growing cohort of older adults in the

population, and in identifying positive approaches which will advance substantive equality for older adults. The LCO

will work to disseminate the Report and Framework broadly to the groups identified above. As part of this broader

strategy, the LCO will work towards the development of plain language materials related to the Framework. 
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The LCO realizes that this is an evolving area. The Report and Framework should not be considered, and were not

intended to be, a final word on the matter. Rather, the LCO intends that these will form the foundation of further

research, discussion and analysis, and that the Framework can be adapted for use in a variety of contexts. The LCO

itself intends to apply this Framework, as well as the results of the sister project on The Law as It Affects Persons with

Disabilities, to a law reform project focussed on Ontario’s laws related to capacity and guardianship, to commence in

summer 2012. 

VIII.  Recommendations

This Chapter briefly sets out the recommendations of the LCO for the future use of the Framework by a range of

public and private actors and its review and evaluation after a period of seven years. 

EXECUTIVE SUMMARY
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I. INTRODUCTION

A.  Background

1.   The LCO’s Project on the Law as It Affects Older Adults

This is the Final Report for the LCO’s project on the law as it affects older adults, and sets

out the results of the LCO’s research and consultations. 

This project is based in part on a proposal received by the LCO soon after its inception

from Professor David Freedman, a professor of Elder Law at Queen’s University, Faculty

of Law. 

Demographic changes have in recent years drawn increased attention to the needs and

circumstances of older adults. As has been widely noted and as is further detailed in

Chapter II of this Report, Canada’s (and Ontario’s) population, along with that of many

other nations, is aging significantly. The number of Canadians over the age of 65 is

expected to increase from 4.2 million in 2005 to 9.8 million in 2036, and their share of

the population will almost double, from 13.2 per cent to 24.5 per cent.1 This

demographic shift has significant implications for all areas of public policy. As the

Senate Special Committee on Aging has stated, 

[t]he challenge of an aging population goes far beyond the responsibilities of the federal level of

government as defined in the Constitution. It must be a concern for every Canadian, for every

province, territory and municipality, for every business large and small, for every volunteer

organization and NGO.2

With the aging of Canada’s population, the importance of developing sound legal and

public policy approaches to issues affecting older Canadians will continue to grow. 

Despite pioneering work done by organizations such as the Advocacy Centre for the

Elderly (ACE) and the Canadian Centre for Elder Law (CCEL), relatively little attention

has as yet been paid to the overall relationship of older Canadians with the law. While

substantial and important work has been done on specific elder law issues, such as

consent and capacity laws, mandatory retirement and elder abuse, there is generally a

dearth of Canadian research on how older adults access the law and the barriers they

face in doing so, and on how the law as whole might be made more effective, fair and

accessible for older adults.  As well, research and policy development related to older

adults and the law has focused on laws that explicitly or obviously disproportionately

affect older adults, such as age-based drivers’ license requirements or legal issues

regarding long-term care, while less attention has been paid to how laws affecting the

general populace may also have a differential impact on older persons. 

The LCO’s Board of Governors therefore concluded that this is an area of law that

would benefit from a comprehensive analysis, and the development of a more holistic

Canada’s (and
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other nations, is aging
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expected to increase
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and principled approach. A coherent evaluative analysis for this area of the law can

assist in raising the profile of under-examined issues and in spurring and supporting law

reform in the many areas where it is needed. 

As the Federal/Provincial/Territorial Committee for Seniors pointed out in their Seniors’

Policy Handbook

[a]pplying a seniors’ policy lens can help to ensure that:

•  the needs and values of seniors are respected

•  the contributions of seniors in all aspects of life are acknowledged

•  the diversity of the seniors’ population is taken into consideration

•  activities that affect seniors are approached in a holistic manner that considers linkages and

interactions with other policies and programs

•  the cumulative impact of change and the implications for seniors have been thoroughly

considered

•  the concerns and issues of today’s seniors and of coming generations of seniors are considered.3

Based on the proposal and the LCO’s internal research, the LCO’s Board of Governors

approved a multi-year project to develop a coherent framework for the law as it affects

older persons. The aim of the LCO’s project on the law as it affects older adults is not to

recommend specific reforms to particular laws affecting older persons, although

certainly law reform is needed in many areas. Rather, the purpose of the project is to

articulate a set of principles and considerations that may form the basis of a coherent

analytical framework for this large and diverse area of the law. Given the barriers that

older adults face in accessing justice, the principles and considerations adopted should

not only systematize this area of the law, but also make it fairer, more accessible and

more effective. The ultimate aim of this project is to build on work that has already been

done to develop a sound basis for evaluating current laws and policies and developing

new ones, to ensure that they respect the rights and circumstances of older persons.

The Framework developed through this project may be of assistance to those who

develop laws and policies, such as legislators, policy-makers and private actors who

develop policies and programs affecting older adults; to those who interpret laws, such

as courts and tribunals; and to those who identify needs and advocate for reforms. 

As is further described below, this project is closely related to the LCO’s similar project

on the law as it affects persons with disabilities.4 A significant minority of older persons

live with disabilities, whether because they have aged with disabilities or because they

have developed disabilities as they aged. As well, there is a rich literature in the area of

critical disability studies and the law, some facets of which can inform the development

of an anti-ageist approach to the law, as can equality theory more generally. Therefore,

while there are many areas where the two projects diverge, they have been developed

in tandem and have shed light on each other during that process. 

The ultimate aim of 
this project is to build
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2.  Shaping the Project: The Process

Given the broad and multi-faceted issues raised by this project, it was planned as a

multi-year, multi-stage project. 

Older adults are an extremely diverse group, ranging widely in histories, identities and

circumstances. Every law that affects the general populace will affect older adults,

sometimes in ways that are similar to how it affects others but often differently, and,

importantly, often in very different ways for various groups of older adults. The area of

“elder law” itself – that area of law dealing specifically or disproportionately with older

adults – is extremely complex. As just one example, the law relating to capacity and

substitute decision-making has itself been the subject of numerous law reform

endeavours and voluminous reports.   

Recognizing the challenges inherent in this project, the LCO therefore commenced its

work with a “Pre-Study” process, aimed at identifying themes, issues and approaches

for the overall project.  In May of 2008, the LCO launched the Pre-Study with a

Consultation Paper: Shaping the Project.5 This Paper was posted on the LCO website 

and distributed to a range of academics and researchers, legal clinics, community

organizations and government bodies. The Pre-Study Consultation Paper provided a

brief overview of themes and issues identified through its preliminary research, and

requested feedback from stakeholders on the scope and design of the Project, including

key issues and principles. The LCO received written submissions from 21 organizations,

and held meetings with six organizations and individuals. 

The LCO reported on the results of this Pre-Study and its initial research in a second

Consultation Paper issued in December 2008.6 In this Consultation Paper, the LCO

adopted five preliminary principles: independence and autonomy; dignity and respect;

participation and inclusion; security; and respect for diversity. It also identified several

thematic areas for focus, including ageism and the law, the relationships of older adults,

and the living environments of older adults. This input shaped the considerable research

undertaken by the LCO for this project. 

In January 2009, the LCO issued a Call for Research Papers on these themes, in order to

supplement its own research and to gather diverse perspectives on key issues. Through

this Call for Papers, the LCO funded three research papers: one from ACE on access to

the law and congregate living; a second by Margaret Hall on developing an anti-ageist

approach to the law in the context of elder abuse and substitute decision-making

frameworks; and a third by Charmaine Spencer on ageism and age discrimination in

health and housing law. These papers are available on the LCO’s website at

http://www.lco-cdo.org.

In the fall of 2010, the LCO co-hosted the 2010 Canadian Conference on Elder Law, in

partnership with the CCEL (affiliated with the British Columbia Law Institute) and ACE.

The Conference brought together a wide range of academics and experts, professionals,

service providers, and community and advocacy organizations to consider the themes
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10 Law Commission of Ontario



INTRODUCTION

of ageism and the law, law reform and older adults, and access to justice for older

adults.  Approximately 100 presenters and speakers shared their research and ideas, and

the Conference resulted in a significant number of new papers, which are available

through the LCO website at http://www.lco-cdo.org. 

To guide its work, the LCO formed an Advisory Group which provides advice on

outreach and on approaches to the substantive issues at stake in the process. A full list

of Advisory Group members may be found in the front matter of this Report.  The LCO

would like to extend its sincere thanks to the members of the Advisory Group for their

invaluable assistance in the development of this Project, and their dedication amidst

their many commitments. 

In the summer of 2011, the LCO released an Interim Report, which included a Draft

Framework for an Anti-Ageist Approach to the Law. These documents were widely

circulated, and the LCO conducted public consultations through the fall of 2011. 

These consultations included:

1.  the receipt of submissions from several individuals and organizations;

2.  a consultation questionnaire distributed to individuals across the province, which

received almost 300 responses;

3.  six focus groups (totaling 90 individuals) with groups of older adults, including

newcomers, residents of long-term care homes, rural residents, women, informal

caregivers, and lesbian, gay, bisexual and transgendered older adults;

4.  a full-day Stakeholder Event which brought together approximately 30 experts

and organizational representatives from a range of perspectives;

5.  a small number of individual interviews; and

6.  a meeting with the members of the Ontario Seniors’ Secretariat Liaison Group.  

A full list of organizations and experts participating in the consultations can be found in

Appendix B of this Report. 

Through this process, the LCO gathered extensive information on the law and older adults.

While not all of the information gathered and perspectives shared could be specifically

referenced in this Report, they are reflected in the ultimate outcomes of this project.

3.  The Sister Project – Persons with Disabilities and the Law

One of the other initial LCO projects approved by the Board of Governors was a project

on the law as it affects persons with disabilities. The aim of that project was to develop a

coherent framework for the law as it affects individuals with disabilities by articulating a

set of principles and questions, rooted in the lived experience of these individuals, that

could form the basis of a consistent analytical framework for this diverse and important

area of the law. 

Given the similarity in their aims, the project on the law and older persons and the

project on the law and persons with disabilities were considered as “sister projects” and

assigned to the same Project Head to ensure consistency in approach, the opportunity
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to learn from each project aspects that could inform the other, and appropriate

consideration of overlapping issues. 

Preliminary work on the Law and Persons with Disabilities project began in early 2009 –

that is, several months after work commenced on this project. The projects have

proceeded in tandem and have been completed within a few months of each other. As

a result, it has been possible for the two projects to build on each other. 

As is further detailed in Chapter II of this Report, there is a challenging relationship

between impairment, disability and aging. There is a tendency to inappropriately

conflate aging and disability, as well as a “normalizing” of impairment during aging, so

that impairment in older age may not lead to a perception of “disability” as would be

the case for a younger person. There is further a tendency to overlook the experiences

of those who have aged with a disability and how the experiences of this group differ

from those of individuals who age into disability.  

There are significant parallels between the experiences of older adults with the law and

those of persons with disabilities (considered as distinct groups). Both groups

incorporate considerable diversity despite general assumptions of homogeneity. Both

experience a range of negative attitudes and stigma, and have a disproportionate

experience of disadvantage and marginalization. As well, both groups are subjects of

extensive laws and bureaucracies intended to address their distinctive experiences, and

so share the experience of dealing with the complexities, fragmentation and

unintended barriers associated with such laws, programs and policies. There are also, of

course, significant differences between the two groups. While both groups are subject

to stigmas and stereotypes, there are significant differences in the particular attitudes

and barriers experienced by each group. The effect of the life course on circumstances

and identities cannot be ignored – particularly for those older adults who have not

experienced discrimination or marginalization until the onset of older age. 

The Frameworks therefore must take careful account of both the similarities and the

differences, and resist the common tendency to conflate the two. At the same time, the

Frameworks must be able to address those who fall within both groups – those who

have aged with disabilities and those who have aged into disabilities – as well as

recognizing the differences between these two experiences. Finally, the Frameworks

must reject both ableism and ageism, as well as look for opportunities, where

appropriate, to apply novel or successful concepts or approaches from one group to 

the other. 

4.  The Primary Goal: Advancing Substantive Equality in the Law

The concept of “ageism” and the accompanying idea that older persons may be the

subject of systemic disadvantage is relatively recent, generally being traced back to the

work of Dr. Robert Butler beginning in the late 1970s. There has been growing

recognition of the role of negative attitudes and stereotypes in shaping the experiences

and treatment of older persons, and the importance of addressing these attitudes and

stereotypes in order to advance substantive equality for older persons. 
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In keeping with developments in areas such as disability and the law, and gender and

the law, some have begun to conceptualize ageism, not only in terms of individual

attitudes, but also in terms of structures, systems and institutions. Ageism may be

reflected in the issues the law does or does not address, in the assumptions that are

embedded in the law and the structures that are designed to implement the laws.  

Thus, older persons, like other groups who experience negative attitudes, stigma and

systemic disadvantage, may benefit from approaches focused on advancing substantive

equality. 

Given the mandate of the LCO to address the relevance, effectiveness and accessibility

of the law, considerations of how ageism may operate in and through the law and of

how substantive equality may be advanced for older persons are central to the LCO’s

development of a framework for the law as it affects older persons, and are dealt with in

detail in Chapter III of this Report.    

5.  This Final Report and Framework 

The LCO’s Framework for the Law as It Affects Older Adults, the culmination of this

project, is appended to this Report. This Framework is intended to guide the

development and evaluation of laws, policies and practices to ensure that the realities of

the circumstances and experiences of older adults are taken into account, and that laws,

policies and practices promote positive outcomes for these members of society.  It is

composed of principles and factors to take into account in applying the principles, and

uses a step-by-step approach 

This Report sets out the research and analysis which form the basis for the Framework,

and provides extended examples of its implications and implementation.  It is the

product of the LCO’s extensive research and consultation as outlined above. It outlines

in detail the key components of the LCO’s proposed approach to the law as it affects

older persons. These include

•  the circumstances and characteristics of older adults to consider for purposes of

inclusive design and targeted programs;

•  approaches to identifying and addressing negative stereotypes and attitudes

about older persons in the law;

•  principles for advancing substantive equality for older persons;

•  an analysis of the ways in which the law affects older adults; and

•  strategies for enhancing access to the law for older adults. 

Finally, an example of the application of this analytical Framework is set out with respect

to the Ontario law regarding access to home care supports. 

In order to provide context and nuance to the analysis and the Framework, we have

included throughout detailed examples of particular issues from the law as it affects

older adults, whether as illustrating common barriers in the law or best practices for an
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approach to the law that advances substantive equality. The examples are selected from

issues that were identified through our research and consultation as being of particularly

urgent concern to older adults. 

B. Approaches to Developing a Framework for the Law as
It Affects Older Persons

In developing the Framework, the LCO has employed a number of approaches as

starting points. 

1.  The LCO’s Mandate and Access to Justice

The LCO’s mandate is, in part, to recommend law reform measures to enhance the

relevance, effectiveness and accessibility of the law, and to improve the administration

of justice through clarification and simplification of the law; in short, to increase access

to justice.  

In developing a framework for the law as it affects older adults, the LCO must therefore

consider issues not only of consistency, clarity and efficiency, but also such questions as

the following:

•  Does the law address the issues of importance to older adults? Does it do so in

ways that are meaningful?

•  Does the law effectively address the needs and circumstances of older adults?

What principles and approaches can best ensure that the law is effective in

addressing the needs and circumstances of older adults? Where the law is

ineffective, do the shortfalls result from the design of the law, or from its

implementation? 

•  What do “access to the law” and “access to justice” mean for older adults?  What

barriers do older adults experience in accessing the law? What are best practices

for promoting access to the law for older adults?

2.  Building on What Has Been Done

In recent years, there have been several important initiatives relevant to the law as it

affects older adults. The LCO has aimed to incorporate and, where possible, synthesize

the insights and frameworks employed by these initiatives as a foundation for this

project. In particular, the LCO’s project has been shaped by the following initiatives:

1. The National Framework on Aging (NFA)7 and Policy Development

Guide: The NFA was developed jointly by the Federal/Provincial/Territorial

Ministers Responsible for Seniors in 1998, and is supplemented by the Policy

Development Guide released in 2009. It adopted as its vision statement

“Canada, a society for all ages, promotes the well-being and contributions of

older people in all aspects of life”, and identified five inter-related principles of

dignity, independence, participation, fairness and security. 
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2. United Nations International Principles for Older Persons8 (IPOP):

The 1991 IPOP, together with the Madrid International Plan of Action on Ageing

(MIPAA)9 , are the most important international documents related to older

persons. The IPOP provide a broad and general framework of principles,

applicable across a wide range of cultures and circumstances, which can guide

states in their policy and program development. 

3. The Senate Special Committee Report on Aging:10 The Committee

released its Final Report in the spring of 2009. The Committee reviewed public

programs and services for seniors, identified the gaps that exist in meeting their

needs, and examined the implications for service delivery in the future as the

population ages. In developing its Report, the Committee consulted widely and

across the country with both older adults and organizations that work with or

for them.

4. Ontario Human Rights Commission (OHRC) Project on Human Rights

and Older Persons: In 1999, in order to mark the International Year of Older

Persons, the OHRC launched a project on human rights and older persons.

Based on its research and public consultations, the OHRC developed a

consultation report and recommendations, A Time for Action,11 and a Policy on

Discrimination Against Older Persons because of Age,12 which set out an analytical

framework for understanding ageism and age-based discrimination against

older persons in the human rights context.  

5. The Advocacy Centre for the Elderly (ACE):13 ACE, operating since 1984,

was the first legal clinic in Canada with a specific mandate and expertise in

legal issues of the older population. It provides both individual and group client

advice and representation, as well as conducting public education and law

reform activities. In so doing, ACE is guided by the overarching principle that

“seniors are people” – they are presumed to be capable of making decisions for

themselves and have the right to make foolish decisions if they so choose. ACE

has also focused attention on the phenomenon of “good law/bad practice”

and widespread non-compliance with or paternalistic application of laws meant

to protect the rights of older adults. 

6. The Canadian Centre for Elder Law (CCEL):14 CCEL, established in 2003,

is an offshoot of the British Columbia Law Institute, British Columbia’s law

reform agency. It is a national, non-profit centre focused on exploring the legal

issues of particular legal interest to older Canadians, and has conducted

research and law reform projects on a variety of issues, including viatical

settlements, adult guardianship laws, reverse mortgages, predatory lending and

elder mediation. 

7. Ontario Public Service (OPS) Inclusion Lens: The OPS Inclusion Lens is a

comprehensive analytical tool developed by the OPS Diversity Office to assist

OPS staff in considering various dimensions of diversity in developing,
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implementing or reviewing policies, programs or services. Seventeen

dimensions of diversity are identified in this tool, including (both younger and

older) age, disability, gender and socio-economic status. 

8.  Health Equity Impact Assessment (HEIA) Tool: This tool was developed

by the Ministry of Health and Long-Term Care in collaboration with Ontario’s

Local Health Integration Networks as a means of supporting improved health

equity and reducing avoidable health disparities between population groups. 

It provides a step-by-step approach to analyzing how a particular program or

policy may affect population groups in different ways.15

As well, many of Canada’s law reform agencies have undertaken important projects on

various issues affecting older adults. These include the Law Commission of Canada’s

project on Law and the Relations Between Generations; the Nova Scotia Law Reform

Commission’s projects on Grandparents’ Rights and on Seniors’ Only Housing; and the

Western Conference of Law Reform Agencies’ project on enduring powers of attorneys.16

In particular, the work of the Federal/Provincial/Territorial Ministers responsible for

Seniors in developing first the NFA and recently the Seniors Policy Lens provides a strong

foundation for the development of a consistent, principled approach to the public

policy issues surrounding older age, and the OPS Inclusion Lens and the HEIA provide

examples of how diversity-related considerations may be translated into practice. 

This project builds on this work to examine in-depth and in a holistic manner the

particular issues surrounding the law and older adults, and the implications for the

design and implementation of laws and policies of both general and specific application. 

3.  A Holistic and Contextual Approach

As the LCO’s Strategic Plan17 outlines, the LCO undertakes both relatively narrow,

focused and technical projects as well as large, socially oriented projects that require

multi/interdisciplinary approaches and broad consultation and collaboration. This

project falls into the second category.

In understanding the experiences of older persons with the law, the LCO has considered

not only relevant legal research, but also findings from the disciplines of social science,

medicine, gerontology and public policy.  The LCO has sought to understand the social,

economic and medical contexts in which older adults encounter and experience the

law, and to find approaches which will enable law-makers and policy-makers to take

these circumstances into account in designing and implementing laws and policies that

may affect older persons. 

This includes consideration of a life course approach to the experiences of older adults,

as described in Section C of this Chapter. 

The LCO has sought to
understand the social,
economic and medical
contexts in which older
adults encounter and
experience the law, 
and to find approaches
which will enable 
law-makers and 
policy-makers to take
these circumstances into
account in designing
and implementing laws
and policies that may
affect older persons.
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4.  A Principles-Based Approach  

The LCO is building on the foundation established by the NFA and the IPOP, as well as

the work done in developing the Seniors’ Mental Health Policy Lens and the Prevention of

Elder Abuse Policy and Program Lens18 in basing its approach to the law as it affects older

adults on a set of principles. Principles can provide a normative framework for the law

and identify the goals which laws and policies ought to seek to achieve with respect to

older persons. A framework that is based on principles can provide guidance while

remaining flexible and applicable in changing circumstances. 

Identification of these principles, while important, is a starting point rather than an end

point. The difficult task remaining is to develop a nuanced understanding of what these

principles could and should mean in the context of the lives of older adults, and provide

a practical guide to their implementation in a legal setting.  

It is also necessary to understand the principles in relationship with each other, and the

ways in which, in any particular context, they may or may not support each other. In

certain situations, the principles themselves may be in tension and it may therefore be

necessary to determine how those tensions might be resolved. This presents a challenge

in the implementation of a principles-based approach, but has the benefit of providing

a means of articulating and analyzing the complexities inherent in the law as it affects

older adults. 

Finally, as part of a principles-based approach, one must recognize that fulfillment of

the principles is not a static process, and that laws and policies must continue to evolve

as understandings and circumstances develop. Even where one would aspire to

implement all the principles to the fullest extent possible, there may be other

constraints that might limit the ability of law and policy makers to do so.  These

constraints may include policy priorities or funding limitations among others. That is, it

may be necessary to take a progressive implementation approach to the full realization

of the principles.  A progressive implementation approach involves concrete, deliberate

and targeted steps implemented within a relatively short period of time, with a view to

ultimately meeting the goal of full implementation of the principles. At the same time,

recognition of the principles allows us to identify the distance still to go to advance

substantive equality for older adults. 

5.  Including the Experiences and Perspectives of Older Adults

While principles provide an essential normative element for a framework, any work on

issues related to older adults must nonetheless be grounded in the lived experiences

and circumstances of older adults themselves. Principles which do not reflect and

respect the circumstances and experiences of older adults will lead to ineffective

programs, policies and laws. Therefore, an emphasis on the experiences and perspectives

of older adults is central to the Framework itself, including the application of the

Framework to development of particular areas of the law. 

Principles can provide 
a normative framework
for the law and identify
the goals which laws
and policies ought to
seek to achieve with
respect to older persons.
A framework that is
based on principles can
provide guidance while
remaining flexible 
and applicable in
changing circumstances.
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The LCO’s Fall 2011 Consultations, and in particular the consultation questionnaires,

individual interviews and focus groups, reflected this commitment on the part of the

LCO to ensure that the voices of older adults were heard directly  in the development of

the Framework. The comments of older adults, as well as of the organizations that

represent, serve or advocate for them, are included throughout this Report. 

6.  Recognizing the “Implementation Gap” – Taking a Broad Approach 

to “the Law”

There are laws whose provisions are problematic in terms of their effects on older

adults, whether because they incorporate ageist attitudes into their substance or

because they fail to take into account the realities of existence for older persons. In

many cases, however, the law is sound on paper, but problematic in practice. Laws,

policies and practices that are in theory neutral or even intended to benefit older

persons may fall short of their goal or have unintended negative consequences. There

are many reasons for this, including negative attitudes on the part of those charged

with implementing the law or policy, failure to provide age-related accommodations for

accessing programs or services, adversarial approaches to program implementation,

resource limitations, or lack of accountability, monitoring and transparency.

This points us to the importance of adopting a broad understanding of “the law” when

applying the principles. A close analysis of the language of statutes and policies is

important, but it is equally important to develop a strong understanding of the effects

of the law as implemented. For this reason, the LCO has adopted a broad definition of

“the law” for the Framework, as including not only statutes and regulations, but also the

policies through which they are applied, and the strategies and practices through which

they are implemented. 

Of course, to understand the effects of the law, we must hear directly from those

affected by it – both those charged with implementing it, and the persons whose lives

are shaped by it. In this way, the necessity of addressing the “implementation gap”

points us again to the importance of including and respecting older persons in the

process of developing and reforming the law. 

7.  Contributing to an Evolving Discussion

Elder law itself is a relatively new field. Although in the United States work on these

issues pre-dated attention in Canada and the Older Americans’ Act of 1965 drew

attention to issues of nutrition, socialization and housing for older persons, it was not

until 1979 that the American Bar Association established its Commission on the Legal

Problems of the Elderly, and it was not until the mid-1980s that the National Academy

of Elder Law Attorneys was formed.19 It is now, however, a rapidly expanding field.20 

In Canada, there are very few elder law courses taught in Canadian law schools and the

legal academic literature is relatively sparse. Specialized legal practitioners are rare. Until

recently, ACE was the only legal clinic in Canada with a mandate focused on the needs

and experiences of older persons. 

[T]o understand the
effects of the law, we
must hear directly from
those affected by it –
both those charged with
implementing it, and
the persons whose lives
are shaped by it.
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However, this is changing. The voices of older adults are increasingly heard in society at

large, and more attention is being paid to the experiences of older adults with the law.

Concerted advocacy by older persons led to the repeal of laws permitting mandatory

retirement in Ontario and British Columbia, and highlighted the importance of laws

taking into account the needs, rights and circumstances of older adults. A new

specialized clinic for older persons has very recently been opened in British Columbia,

and there are projects across Canada aimed at making the law more accessible to older

adults. CCEL has brought a concentrated law-reform focus to the needs of older adults.  

This is therefore very much an evolving area of the law. While the Framework reflects

current understandings the LCO realizes that this project cannot provide the final word

in this area. Thus, the LCO recognizes that the Framework and its application must

develop over time, and hopes that users will adapt the Framework to meet their needs

as they change.  

C.  Theories for Understanding Aging and the Law

Reflecting the relatively recent emergence of the field of elder law and of the concept 

of ageism, little work has been done until recently to develop a cohesive theoretical

approach to elder law.21 However, there exist a number of approaches developed in

other areas that may be valuable in grounding an approach to age and the law. This is

not meant as a comprehensive review of all possible theoretical approaches that might

apply to older adults and the law, but to identify some useful approaches that are

compatible with the starting points identified by the LCO. 

Social Models: The experience of aging is popularly viewed mainly as an inevitable

biological process, and the challenges that older persons face, such as social isolation

and exclusion, difficulty accessing employment or services, or the necessity of leaving

one’s home to access supports, are seen as the unfortunate but unavoidable effects of

this biological process. This perspective tends to obscure the effects that the social

environment has on the experience of aging and older age. The use of the social model,

influential in feminist, anti-racist, disability rights and other movements, can provide a

broader perspective from which to understand the experiences of older persons.22

While the experience of older age has some roots in the biological aspects of aging, it is

also profoundly shaped by the social environments in which aging takes place – the

attitudes which we hold towards aging and older persons, the social supports that are

or are not available to older persons and their families, the physical environments in

which older persons work, live, and access services, and similar factors. The barriers that

older persons face in employment, in living environments, and in participation in their

communities arise as much from their environments as from the physical and mental

changes that may arise during the aging process. In this light, problems associated with

aging are societal problems, and not just individual ones. 

While the experience 
of older age has some
roots in the biological
aspects of aging, it 
is also profoundly
shaped by the social
environments in which
aging takes place – the
attitudes which we hold
towards aging and 
older persons, the social
supports that are or are
not available to older
persons and their
families, the physical
environments in which
older persons work, live,
and access services, and
similar factors.
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Citizenship: The concept of “citizenship” offers another way of thinking about

meaningful participation and inclusion in the broader community.  In this context,

citizenship may be defined in various ways, but generally moves towards a vision of full

participation and inclusion in the broader community.

Citizenship is a status bestowed on those who are full members of a community. All who possess

the status are equal with respect to the rights and duties with which the status is bestowed. There

is no universal principle that determines what those rights and duties shall be, but societies in

which citizenship is a developing institution create an image of an ideal citizenship against which

achievement can be measured and towards which aspirations can be directed.23

The Charter, particularly in its equality rights provisions, has profoundly shaped

Canadian notions of citizenship, although the diversification of Canadian society

complicates these notions.24 Michael J. Prince, in employing a citizenship discourse to

advance policy reform related to disability rights, articulates five dimensions of

citizenship: citizenship, legal and equality rights, democratic and political rights, fiscal

and social entitlements, and economic integration.25

Rights-Based Approaches: Discussions of elder law in Canada have largely focused

on older adults as users of health care services and as recipients of care. This has

promoted a vision of older adults as passive consumers and care recipients rather than

as rights-bearers, and advocacy efforts have focused more often on improvements to

service provision than on empowering older adults and securing rights. It has been

suggested that current efforts at reform might be strengthened by a greater focus on

elder rights as civil or human rights. Such an approach has the potential to change

attitudes towards older adults, promote active engagement among this group, and

embrace the right to informed choice.26

Universalism: Universal (or inclusive) design is the development of environments,

products and policies to “be usable by all people, to the greatest extent possible,

without the need for adaptation or specialized design. The intent of universal design is

to simplify life for everyone by making products, communications, and the built

environment more usable by as many people as possible at little or no extra cost”.27

Universal design is intended to benefit people of all ages and abilities. 

The universalism model, mainly explored in the context of the disability rights

movement, posits that all people exist along a continuum of abilities and that people’s

abilities will vary along this continuum throughout their lives.28 This acknowledgement

of the near universality of impairment highlights the way in which the line between

disability and non-disability is socially and politically constructed.29 This approach

demands a widening of the range of what is considered “normal” in the context of

human abilities, with the result being that more flexibility and adaptation is required in

social, political and physical structures.30 To put this principle into action, inclusive

design with a concomitant commitment to accessibility, is a key strategy to ensure the

maximum inclusion of all people with their infinitely varying abilities.31 It has been

It has been suggested
that current efforts 
at reform might be
strengthened by a
greater focus on elder
rights as civil or 
human rights. Such 
an approach has the
potential to change
attitudes towards older
adults, promote active
engagement among 
this group, and 
embrace the right to
informed choice.
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argued that this approach, with its focus on inclusive design and “normalization” of

differences, has the potential to spur the systemic reform for the law as it affects older

adults, and to promote optimal independence and participation in all areas of society,

including employment, housing and health care.32

There are, of course, limits to the ability of universalism and inclusive design to remove

or prevent barriers. In some cases, individual accommodation will be required in order

to ensure equal access to a building, information or a program.33 There are also

situations where competing needs make it challenging to identify inclusive design

solutions. As a simple example, curb cuts, which improve access for persons with

mobility disabilities and families pushing strollers, increases difficulties for persons with

low vision who require a demarcation of the end of the sidewalk. 

Multi-dimensional analysis: Given the predominance of women among older

adults, the LCO recognizes the importance of employing a gender-based analysis of law

and aging.34 The intersection of disability with old age makes it essential to bring an

anti-ableist approach to this area of law. As well, recognizing the diversity of older

adults, the LCO has also employed anti-racist and anti-heterosexist approaches.  

Life Course Approach: The health, wellbeing and economic and social security of

older adults will inevitably be significantly shaped by their experiences as children,

youth and adults. For example, the World Health Organization (WHO) has pointed out

that policy on health and aging should be shaped by the recognition that the origins of

risk for chronic conditions such as diabetes and heart disease begin in early childhood

and are shaped and modified by factors across the life span, such as socio-economic

status. Thus, the risks of non-communicable disease should be addressed throughout

the life course, in order to enhance opportunities for health and active aging.35 The

NFA recommends that policy developers consistently give consideration to the

cumulative impacts on later life of policies and programs targeted at earlier life stages.36

Thus, in understanding the impact of laws, programs and policies, it is important to

consider the full life course of older persons. The life experiences of each of us will

profoundly shape the resources and perspectives we bring to each stage of life. Barriers

or opportunities experienced at one stage of life will have consequences that will

reverberate throughout the course of life. The life course of an individual will shape the

way in which that individual encounters a particular law; in return, laws will significantly

shape the life course of individuals. That is, the impact of laws must be understood in

the context of every stage of life, from birth to death, and how these stages relate to

each other. 

This Project therefore recognizes that the adoption of a life course approach to aging

can enhance understanding of the experiences and circumstances of older adults and

support the development of more effective policy approaches, and applies a life course

analysis to law and policy related to aging as appropriate. For example, the keynote

speaker at the 2010 Canadian Conference on Elder Law, Mr. Justice Murray Sinclair,

[I]n understanding 
the impact of laws,
programs and policies, 
it is important to
consider the full life
course of older persons.
The life experiences 
of each of us will
profoundly shape 
the resources and
perspectives we bring 
to each stage of life.
Barriers or opportunities
experienced at one stage
of life will have
consequences that will
reverberate throughout
the course of life.
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Chair of the Truth and Reconciliation Commission, which has a mandate to learn the

truth about what happened in Canada’s residential schools for Aboriginal children and

to inform all Canadians, highlighted how the early experiences of Aboriginal older

adults with residential schools and the historic relationship of Aboriginal Canadians with

the law continues to shape how Aboriginal older adults relate to law and government. 

A life course analysis assists us in focusing on individuals as the most appropriate unit of

analysis for policy decisions; track the effects of policies over time; and to examine the

roles of people in relation to a range of different social institutions.37

It is important to recognize that the life course will vary based on a range of factors,

such as gender, education, racialization, place of birth, sexual orientation and the

presence of a disability. For example, women and men on average continue to have

different patterns of labour force participation, with women’s labour force participation

being significantly shaped by their greater carriage of caregiving responsibilities.38 This

has significant implications for old age, affecting the retirement patterns, income

security and social networks of men and women. Public policy must take into account

these differing life course patterns. 

The adoption of a life course analysis supports the recognition of the diversity of older

persons.  Because of the impact of varying life courses, diversity among individuals

tends to increase, rather than decrease, with age. Older adults are not a homogenous

group, and understanding their experiences with the law requires a nuanced

understanding of the impact that differences in economic status, geographic place of

residence, early education opportunities, work experience, age, gender, racialization

and multiple other factors play in their experience of law.  

D.  Using the Framework

Based on the LCO’s research and consultations, the goal of the project was to develop a

Framework that can guide the development and evaluation of laws, policies and

practices to ensure that the realities of the circumstances and experiences of older

adults are taken into account, and that laws, policies and practices promote positive

outcomes for these members of society. 

The Framework has been developed for use by

•  policy-makers, courts and legislators;

•  advocacy organizations and community groups that work with older people and

deal with issues affecting older adults; and 

•  public and private actors that develop or administer policies or programs that

may affect older adults.

The Framework is intended to be applicable across all laws and policies, including both

those that apply specifically to older adults and those that affect older adults as

Older adults are not 
a homogenous group,
and understanding 
their experiences with
the law requires a
nuanced understanding
of the impact that
differences in economic
status, geographic place
of residence, early
education opportunities,
work experience, age,
gender, racialization
and multiple other
factors play in their
experience of law.
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members of the general population. As it is general in this sense, some may find it

useful to adapt it to their own area of law and policy. 

Given the breadth of the issues surrounding older adults and the law, as well as the

continual evolution in circumstances and understandings, it is not the purpose of the

Framework to point to simple, definitive answers to all of these difficult issues. Rather,

the Framework is intended to assist law and policy-makers to

1.  consider and apply a consistent set of principles in developing laws, policies and

practices that may affect older persons;

2.  ensure that potential barriers and sources of ageism in laws and policies are

identified and addressed; and

3.  take into account key aspects of the relationships of persons with disabilities with

the law. 

The LCO aimed to develop a Framework that is

1.  holistic, bringing together the various principles and elements;

2.  broad and flexible enough to apply across contexts, so as to be able to

address the breadth of experiences of older adults and the many different

contexts in which they must interact with the law;

3.  reflective of the diversity of experience and identity among older adults;

4.  sufficiently practical and specific to provide meaningful guidance for the

development of law and policy, and to assist users in concretely understanding

the implications of the principles; and

5.  useable in its structure, layout and language, to ensure easy usage as a 

practical tool. 

The Framework takes a step-by-step approach to evaluation, including context,

questions and practical examples. 

The Report supports the Framework by providing

1.  a basic account of key elements of the experiences of older adults that may

shape the ways in which older adults encounter and experience the law,

importantly including considerations regarding the diversity and individuality of

older adults;

2.  an understanding of the concepts of ageism and paternalism, and how these

may operate in or through law and policies;

3.  detailed descriptions of the sources and meanings of the principles that should

shape laws and policies that affect older adults;

4.  a description of the multiple ways in which laws may affect older adults; and

5.  an analysis of the various barriers that older adults may face in accessing the law,

together with some proposed strategies for addressing these barriers. 
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E.  Some Comments on Terminology

There is no generally accepted term used to refer to persons who are “older”. Terms in

common usage include “seniors”, “elders”, and “older adults”. The terms “Third and

Fourth Agers” are also in use, although more rarely.39

The term “seniors” is widely used, and is perhaps the most common term in general

parlance. It is frequently used in government, particularly in association with age-

specific government programs such as pensions and income-supports. As such, it is

often associated with a chronological approach to aging and used to identify those who

have passed the legal threshold for qualifying for important programs such as Old Age

Security and the Canada Pension Plan. For these reasons, Statistics Canada uses the

term specifically to refer to persons age 65 and older.40

The terms “elders” or “the elderly” are somewhat less commonly used, partly because

of the potential confusion between the use of the term to refer to older persons as a

general group and the use of “elders” to refer to Aboriginal Elders, and partly because

the term “elderly” has connotations of frailty and dependence that may reinforce

stereotypes. 

The terms “older adults” and “older persons” have become increasingly popular,

particularly in the international and the human rights spheres. They emphasize the

relative nature of aging and avoid the negative connotations associated with some

other terms. 

For the purposes of this project, the term “elder” will be used only to refer to those

persons within the Aboriginal community who fulfil the particular cultural and community

role associated with Elders. The term “seniors” will be used where a reference to

chronological aging is important, that is, where the issue is qualification for a particular

program or benefit that includes a specific older age (usually age 65) requirement. For

other purposes, the LCO will use the terms “older person” or “older adult”.

Depending on how it is defined, “old age” can embrace a very considerable span of

time, covering thirty years or more. Over such a lengthy span of time, the circumstances

of any individual are likely to change appreciably, such that the term obscures significant

variance in circumstances. Therefore, older adults are frequently broken down into

subgroups – the “young old” aged 65 to 74, the “middle old” aged 75 to 84, and the

“old old” or “frail old” aged 85 and older – on the basis that there are significant

differences in health, participation, income, living arrangements and other key indicators

among these three groups.41 Some have raised concerns that, while the use of these

subgroupings aims to reduce stereotypes about older adults, the terms retain the

problem of obscuring the great individual diversity in the aging process, and may 

only succeed in pushing ageist stereotypes and attitudes further back, onto the 

“frail old” sub-group;42 therefore, while acknowledging that barriers and experiences

may continue to evolve throughout the lifespan, this is not a practice that the LCO 

has adopted.  

Depending on how it 
is defined, “old age” 
can embrace a very
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significant variance 
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II. TAKING THE CIRCUMSTANCES OF OLDER
ADULTS INTO ACCOUNT

A.  Taking Older Adults into Account

The starting point for advancing the equality of older adults through law, policy and

practice is to recognize the existence of older adults as a group who may in some

respects have different needs and experiences from younger persons, whether due to

the accumulated effects of their life courses, social structures, or marginalization and

stereotyping of older persons. With this recognition, as part of respecting older adults 

as valued citizens, one must take those particular needs and circumstances into account

when designing laws, policies and programs. 

As is discussed at some length in Chapter III of this Report, there are a number of widely

held stereotypes regarding older adults. If legislation or policy is based on stereotypes, 

it is likely to have negative effects on this population. In order to avoid this, it is

important to consult directly with older adults themselves, and hear their experiences

and perspectives. As well, recourse should be made to recent research regarding older

adults, so that law, policies and practices are based on evidence rather than assumptions. 

A difficulty in designing laws or policies that acknowledge the needs and circumstances

of older adults is that older adults are an extremely diverse group. “Older age” spans

several decades, and older persons as a group incorporate all of the diversity of the

population at large in terms of racialization and ethnicity, sexual orientation, health and

disability, education and socio-economic status, citizenship and immigration status,

marital and family status, and other characteristics. Contrary to attitudes that see age

itself as overwhelming all other forms of diversity to create a homogenous group of

older persons, differences tend to be magnified rather than minimized over the life

course. Therefore, one must consider older adults, not as a single group, but as a broad

category that contains many groups within it that may share commonalities around

some experiences, but may also diverge in many ways. 

The following sections of this Chapter outline some basic elements of the experiences of

older adults. It is clearly not intended to be exhaustive: this would be beyond the range

of possibility for any but the most voluminous document. Rather, it is intended to

suggest some factors with respect to older adults that should be taken into account

when designing laws or policies. 

Further, this discussion of the experiences and circumstances of older adults focuses on

those aspects that may impact older adults’ relationship with the law. Chapters IV and V

of this Report outline some key aspects of how older adults interact with the law,

including some laws that older adults are particularly likely to interact with and the ways

in which they may access law and the legal system. For example, older adults are likely

to encounter the law in the context of ongoing relationships, whether with family

The starting point for
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of older adults through
law, policy and practice
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members or with key institutions, like long-term care homes. As another example, the

law is likely to be relevant at key transition points in the lives of older adults – from paid

employment to retirement and access to income security programs, for example, or

from living in their homes in the community to some form of supported or congregate

living. This Chapter’s brief consideration of the circumstances of older adults is intended

to assist in understanding that legal and policy context.

It should be noted that while there may be some aspects of the lives of older adults that

are closely tied to biological aspects of aging and can therefore be assumed to be

reasonably constant, none of the characteristics outlined below is carved in stone. The

circumstances of older adults are shaped by their life experiences, and given the rapid

social changes over the last century, those who are entering into older adulthood now

will have had very different life experiences from those who are currently in their 80s

and 90s with respect to opportunities for education, employment options and patterns,

gender roles and many other factors. Further, the lives of older adults are very much

shaped by current social structures and realities, and these are also in flux.  Options

regarding living environments and home care; the availability of informal care due to

changing family structures; the impact of the current economic climate on pensions,

savings and investments – these are just a few examples of how constraints and

opportunities for older adults are constantly changing. Law reform must be based on

current research as well as look ahead to potential trends for the future. 

B.  Who Is An “Older Adult”? Approaches and Definitions

As a threshold issue, there is considerable debate over definitions in this area. Should

age be used as a category at all? What is meant by “old (or older) age”?  Who should

be considered an “older adult”? 

1.  Age as a Category

The use of age as a way of categorizing people is so common a practice as to be almost

unnoticeable. Our ages mark expected stations on our life course – times when we are

expected to receive an education, to be part of the labour force, to establish a family, to

retire. Youth and age are often associated in the popular imagination with particular

qualities: for example, youth with energy, curiosity and exploration, and age with

wisdom and perspective. 

Law also commonly uses age, at both the older and younger ends of the spectrum, as a

category on the basis of which distinctions may be made. Older age is often a

requirement for accessing particular benefits such as pensions or income supports, or a

marker for additional responsibilities such as seniors’ drivers testing, or the basis on

which particular activities or benefits are restricted, as with mandatory retirement or

employment benefits. 

[G]iven the rapid social
changes over the last
century, those who are
entering into older
adulthood now will
have had very different
life experiences from
those who are currently
in their 80s and 90s
with respect to
opportunities for
education, employment
options and patterns,
gender roles and many
other factors.
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With growing attention to social policy issues related to older adults, and to barriers and

negative attitudes faced by older adults, there has been a move to re-examine the use

of age as a category: a notable example is the Law Commission of Canada’s project,

Does Age Matter? Law and Relations Between Generations.43 There has been a growing

recognition that age distinctions, like distinctions based on race, sex, sexual orientation

or disability, are not always based on need and can be hurtful, undermine the dignity of

older persons and have significant negative impact on older persons. The Ontario

Human Rights Commission (OHRC) has noted that

[a]ge discrimination is not seen as something that is as serious as other forms of discrimination,

despite the fact that it can have the same economic, social and psychological impact as any other

form of discrimination.44

Indeed, as is discussed in Chapter IV of this Report, some decisions of the Supreme

Court of Canada suggest that age-based distinctions may be viewed in law differently

(and less critically) than distinctions based on other enumerated grounds, such as

disability or sex.45

Age-based distinctions may be based on ageist stereotypes about the abilities, worth

and contributions of older persons. They may also themselves reinforce ageist thinking:

it has been pointed out that the use of categories is unavoidably homogenizing and can

foster tensions between social groups.46 The use of age as a category over-emphasizes

the importance of chronological age in determining a person’s likes and dislikes, abilities

and limitations, hopes and fears, and tends to blur the perception of older adults as

unique individuals. The Law Commission of Canada pointed out that

[t]he categorization of people into age groups for the purpose of awarding benefits or imposing

restrictions has a number of disadvantages. Categories lead to comparisons and encourage people

to emphasize differences between age groups; this can lead to stereotypes and incorrect

assumptions. Categorization can also fail to recognize similarities between age groups and

differences within age groups.47

The focus on making distinctions and counting people “in” or “out” based on certain

characteristics may detract from the principle of “inclusive design”. That is, instead of

focusing on characteristics assumed to be associated with age and aging, one might

more productively focus on how to design programs and policies to include the needs

and circumstances of all, regardless of age or abilities.48 This does not or should not

mean ignoring differences, including those based on age or abilities; rather, it requires

us to recognize variation as part of the human condition and to embrace that variation

to the degree possible in our plans and designs. 

A number of alternatives to the use of age as a category have been proposed, including

focusing on key transition points (such as withdrawal from the labour force or relocation

into a long-term care setting), using generational criteria, or using self-identification.49

Of course, these alternatives may not all be appropriate for all purposes – it is, for
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example, hard to imagine an income support program based solely on self-identification

– and may frequently be more complicated and expensive to implement than age-

based categories. 

However, while use of age categories risks reinforcing ageist thinking, it is at the same

time indispensable in identifying and describing institutionalized ageism. Without the

use of age as a marker in social science research, we would not, for example, be able to

identify and attempt to redress age-based disparities in income, access to opportunities

or provision of services. Ageism cannot be combated without measuring differences

across the lifespan. Without some recognition of shared identity and shared interests,

older adults may not be able to undertake advocacy and empower themselves to

combat ageism and rights violations.50 It is important, therefore, to balance recognition

of the diversity of older adults with identification of the common experiences associated

with aging. Given that this Project aims to develop an anti-ageist approach to the law,

and advance substantive equality for older adults the Project must consider what is

meant by older age, at least for the purposes of this Project. 

This does not mean, however, that age is always appropriately used as a category. The

use of explicitly age-based categories in law and policy will be considered at some

length in Chapter IV of this Report.

2.  Approaches to a Definition

If one accepts the necessity of using age as a category for some purposes, that leaves

still the difficult question of how to define membership in that category. If “old” and

“young” or at least “older” and “younger” are useful distinctions to make, how ought

one to make them?  Again, there is no consensus on this question. 

It has been pointed out that the labels of “young” and “old” are by their nature relative

and elude rigid compartmentalization:

In the context of youth and aging, the slippery and socially constructed nature of our categories

becomes especially clear. The human life span is a continuum. Yet for many purposes, society

describes the aging process in a series of near water-tight compartments: federally defined

childhood ends and adulthood begins at exactly 18 years of age, and adulthood gives way to old

age at 65. There may be defensible physical, psychological or developmental reasons for setting

these general boundaries. More importantly, they are socially, legally and politically meaningful….

But there is an element of arbitrariness in our line drawing…. [T]he aging process is both an

individual and a gradual one: we will not all be equally situated physically, mentally or even

financially when we reach 65. Nor will we wake up old one morning, simply because we have

received our first pension cheque.51

There are three commonly adopted approaches to defining “old age” or “older age”:

chronological, socially constructed, and self-identification. 
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THE CHRONOLOGICAL APPROACH

Despite the relative nature of age and aging, it is still extremely common to find

definitions that are based on a particular chronological age, although the precise age

adopted may vary. For example, on the international stage, the World Health

Organization (WHO) has adopted age 60 as its transition point into “old age”. In

Ontario, “seniors’ discounts” and other privately-based seniors’ programs may be based

on a range of ages, including 55, 60, and 65. In Canada, the age of 65 has often been

used as a marker for access to many benefits and programs because for many years it

has been closely associated with the major life transition of withdrawal from the labour

force, a life transition which results in significant changes in income levels and sources,

activities, expectations and social status. 

Changes in labour force patterns and the removal of protections for mandatory

retirement requirements in most of Canada have weakened the association between

age 65 and withdrawal from the workforce, a trend that is likely to continue. As well,

improvements in health and life expectancy mean that age 65 is not now generally

viewed as a particularly advanced age. 

Still, the common association of age 65 with a transition to the status of a “senior” and

its value as a clear, easily measured and understood marker means that age 65

continues to be commonly used as a marker of “old age” by many laws and social

institutions. For these reasons, Statistics Canada used age 65 as its marker in drawing a

statistical portrait of Canada’s senior population.52

SOCIAL IDENTITY AND PUBLIC PERCEPTION

Another interesting thing that I have noticed; I used to dye my hair and I’ve always been a person who

slips and falls and trips, and when I had dyed hair and I fell, one or two people would help me up. Since

I let my hair grow out, if I should fall flat on my face, which happens fairly frequently, a host of people

descend upon on me and 95 people try and help me up and try and send me to the hospital and all

these things and all I did was trip on a crack. 

LCO Focus Group, Older Women, October 21, 2011

Despite its clarity and simplicity, the use of a single chronological point in order to mark

transition into old age has significant drawbacks since individuals age at different paces,

both biologically and socially. As a result, some have adopted more comparative and

relativistic approaches to “older age” and “older adults” that recognize the social

dimensions of aging. The OHRC, in its Policy on Discrimination Against Older People

Because of Age, adopted the following definition:

The term “older” is not meant to denote “old age” or stigmatise persons in any way. Rather it is

simply being used as a relative concept, meaning older than those who are less likely to face the

particular types of discrimination being discussed. 

It is important to remember that the concept of who is an “older” person may be a contextual

one. For example, while older workers are generally those over age 45, if the average age in a
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workplace is 25, a 37 year old job applicant may be turned away because of a perception that she

is unable to fit in with the workplace culture. Therefore in some situations, for example where the

allegation pertains to negative attitudes and stereotypes about aging, it may be necessary to think

not in terms of absolute, but rather relative age. In other contexts, actual age may be relevant, for

example, where a person’s age is used to determine eligibility for a program or service.53

The two approaches are not necessarily inconsistent or irreconcilable, as the most

appropriate approach for the purpose of combating negative attitudes towards older

persons and ageist discrimination may be different from the one most appropriate for

describing the demographic characteristics of Canadians.  However, they do point to

two different aspects of the social identity associated with aging. One aspect, associated

with chronological age, is based in a bureaucratically managed identity, and generally

serves as a convenient administrative proxy for less clear-cut assessments of program

eligibility. Our birthdates are frequently used by government to determine

responsibilities and entitlements. Another aspect of aging is conveyed by the physical

appearance of the body and the presentation of self in various social settings and is thus

not particularly tied to a particular age or date.54

SELF-IDENTIFICATION

In its recent Final Report, the Senate Special Committee on Aging, in recognition of the

diversity among older persons, avoided adopting any definition of “old age” or “older

adult” at all, allowing readers to self-identify with respect to their potential status as

older persons:

In the end, we leave it to the reader to define what they mean by seniors. There are as many ways

to age as there are individuals aging. Some 60-year-olds may associate strongly with the term

seniors. They may have a positive view of being a senior or elder. The term may be imbued with a

sense of the wisdom which one acquires through life experience, or with well-deserved retirement

from paid work.

Others may react strongly against the label “senior” and the meaning which is currently ascribed

to it.

So we will use the terms “seniors” and “older persons” loosely and give full licence to the reader

to determine whether or not these categories apply to them.55

3.  The LCO’s Approach

The focus of this Project is on how the law relates to older persons. The experiences of

aging is a complex interaction between biological changes (that will vary across individual

experiences), the effects of the life course, the constraints and opportunities offered by

social structures, and the diverse identities of older adults.  Given this complexity, and the

multiplicity of the ways in which the law relates to age, it would be impossible for this

Project to adopt a single definition of what is meant by an “older adult”.

In some cases, the law uses chronological age as a criterion for access to benefits,

imposition of requirements, or denial of opportunities; in such situations, the
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bureaucratic aspects of age identity become central. In situations where those designing

or administering the law may be influenced by age-related stereotypes or negative

attitudes, a more comparative approach based on perceived social identity and the

effect of ageist ideas is more appropriate. Self-identification may be helpful in reflecting

the ways in which culture, individual experiences and social expectations affect the

aging process. 

In some areas of law and aging, multiple dimensions of aging may be involved. If we

consider the interaction of the law with a resident of a long-term care home, factors at

play may include the health-related declines that for some accompany the experience

of aging; the presence or absence of social supports such as informal caregivers and

advocates, or formal home and health-care supports; the attitudes of family and friends,

as well as of long-term care staff towards older persons; and the hopes and expectations

of older persons themselves about their rights, their living environments and the quality

of their lives. To add even greater complexity, one might consider the potential effects

of gender or placement in a particular age-cohort: for example, for older women, social

expectations, access to education, caregiving roles, and labour force segmentation will

have profoundly shaped the financial and social resources which they bring to the

experience of congregate living. 

This Project includes in its scope all those who have been identified as “old” or “older”,

whether through legal and policy frameworks, social attitudes and perceptions, or 

self-identification.  

C.  Understanding the Circumstances of Older Adults

This section provides a brief outline of some key aspects of the lives of older adults as a

foundation for understanding when and how older adults’ needs and circumstances, and

thereby their relationships with the law, may differ from those of younger persons. Given

the confines of space and the diversity among older adults, this is not intended to provide

an exhaustive description; rather, it is intended to point towards some key considerations

that are particularly relevant to the relationship of older adults with the law.

Further, it is important to remember that as a result of ongoing demographic shifts,

changing social attitudes and rapidly evolving legal and policy landscapes, the

circumstances of older adults are constantly changing. At the same time that the move

away from legislated mandatory retirement may open up new opportunities for

economic security for some older adults, rapid economic change may undermine the

security of those who have already withdrawn from the workforce. Recent reforms in

Ontario to the laws governing both long-term care homes and the retirement homes

sector may lead to profound change in the living environments of older adults.  What is

true now may not be true five years from now. 

This Project includes 
in its scope all those 
who have been
identified as “old” or
“older”, whether
through legal and 
policy frameworks,
social attitudes and
perceptions, or 
self-identification.

April 2012 31



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

As well, the lives and circumstances of older adults are profoundly shaped, not only by

current laws and policies, but by those in effect when they were children, young adults

and middle-aged. For example, the literacy levels of those who are now older are the

results of public policy decisions and socio-economic conditions that were in place

decades ago. The challenges that now exist in ensuring that those who are now in their

80s have access to the information they need about their rights and responsibilities

have their sources in long-past decisions by governments, families and individuals.

This has two implications for any evaluations of law and policy with respect to older

adults. First, any laws and policies developed to address the circumstances of those who

are currently older must be rooted in a solid understanding of how the life courses of

older adults have shaped their experiences and current needs. Secondly, to understand

how laws and policies may affect older adults, it is important to consider how current

laws and policies are shaping the lives of those who will someday be older adults. How

might our laws and policies shape the older age of those who are now children, youth,

or middle-aged?

1.  Older Adults in Canada and Ontario – An Overview

DEMOGRAPHIC TRENDS

It is by now hardly novel to state that the population of Ontario and of Canada in general

is aging and will continue to do so as a result of the combined effect of low fertility rates,

longer life expectancies, and the effects of the baby boom generation. In 1981, persons

over age 65 made up 9.6 per cent of Canada’s population. In 2005, that figure was 13.1

per cent. It is projected that by 2036, persons over age 65 will make up approximately

one-quarter of Canada’s population.56 The share of the population over age 65 is actually

slightly lower in Ontario than the national average, at approximately 12.8 per cent in

2005.57 Regardless of the proportion of the population that falls within the category of

“older”, it is important to give consideration to the needs of older persons in the design

of laws; the expansion of this demographic makes the need more pressing.

EDUCATION AND LITERACY LEVELS

Education levels are important to take into consideration in understanding the

circumstances of older adults, not only because they influence how information may be

accessed, but because they have a significant relationship with other key aspects of the

lives of older adults. Higher levels of education are associated with, for example, better

health and reduced likelihood of being low-income or socially isolated.

Overall, education levels are lower among older adults than among the general

population; however, this is changing. The widening of access to higher education

beginning in the 1960s has resulted over the past 20 years in significant shifts in the

levels of educational attainment among older adults. The share of older adults with less

than high school education has been steadily shrinking, while the share of those with

some postsecondary education has been increasing. This is true for both men and
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women, and given current levels of educational attainment, this shift will continue.

Currently, just under half of men aged 65 and older have less than a high school

education, while less than 10 per cent have a university degree. A study conducted in

2003 found that over 80 per cent of Canadians over the age of 65 had prose literacy

levels considered below the desired threshold for coping well in a complex knowledge

society, as compared to roughly 40 per cent of those aged 16 to 45, and approximately

45 per cent of those aged 46 to 55.  There were similar levels of low numeracy. Again,

the literacy and numeracy levels of older adults are likely to increase in the future, based

on current educational trends.58

Information and computer technology has become increasingly important as a means

of communicating and accessing information. Among seniors, home access to personal

computers and to the internet has been steadily increasing, although rates of home

access are still much lower than for younger age groups. Senior men are more likely

than senior women to use the internet or e-mail, and higher levels of education are

associated with a greater propensity to use information or computer technology.

Seniors tend to be much less comfortable than younger users with installing or

upgrading computer software, but most feel that their computer skills meet their

current needs.59

We are at a time when change is occurring faster and faster just as I’m getting slower and slower at

adapting to change... Everything is being mechanized at a time when I’m less and less comfortable with

being mechanized as part of the gearworks and I don’t know what the solution is, but I’ve seen it

coming… we are slowly, I think, sometimes being driven out of a world that we’re familiar with into a

world we’re not as competent in. 

LCO Focus Group, Rural Older Adults, November 16, 2011

LABOUR FORCE PARTICIPATION

Approximately one-quarter of Canada’s labour force participants are age 50 or older.

While labour force participation does decline with age, in 2004 there were just under

300,000 Canadians aged 65 or older in the labour force.60

Labour force participation by older persons has been in flux over the past 30 years.

While rates of participation for older men fell between the mid-70s and mid-90s,

between 1996 and 2004, the rates of participation for older men increased steadily and

significantly, both for those aged 55 to 65 and those aged 65 and older.61 While labour

force participation rates for older women continue to be significantly lower than those

for men, they have been steadily increasing since the 1970s. In 2004, the participation

rate for women aged 55 to 64 was 49 per cent, and for women age 65 and older, it

was 11 per cent.62 For both men and women, those with a university education are

more likely to remain in the labour force as they age: this is particularly true for those

aged 65 and older. 

With changes in occupational structures, such as the rise in non-standard work and the

decline in the number of workers covered by registered pension plans,63 surveys
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indicate that the proportion of Canadians who wish to work past age 65 or as long as

their health enables them to work have continued to grow: in 2003, 26 per cent of

those contacted by a Decima poll expressed this view.64

Your brain doesn’t become mush when you become a senior. The one right I think we need to be careful

to preserve in the near future is the right of people over 65 to have gainful employment. Ageism in

employment is a problem, I think.

LCO Consultation Questionnaire Respondent

A significant and stable proportion of older workers are engaged in part-time work.

Over one-third of employed men over the age of 65 work part-time hours, while about

ten per cent of those between the age of 55 and 64 do so. For women over age 65 in

the labour force, almost two-thirds are engaged in part-time work, while about one-

third of those between the ages of 55 and 64 are.65 Overall, older persons who are

participating in the labour force are considerably more likely than younger ones to be

engaged in part-time work.66 They are also more likely to be temporarily employed or

self-employed. The Report of the Expert Panel on Older Workers stated that

[a] large proportion of older workers have non-standard forms of employment. These types of

work arrangements can afford older individuals a significant degree of flexibility in their lives.

Older workers can better manage the balance between work and family, and retired workers can

re-enter the labour force, participate at a level they choose, supplement their retirement income

and be involved in meaningful work.

Yet the growth in part-time employment could also reflect lack of full-time work opportunities and

part-time or other non-standard jobs may not always be the first choice of older workers … While

non-standard employment offers older workers the opportunity for increased choice and flexibility

in how they participate in the labour market, many wish to contribute and be productive through

full-time employment.67

While older workers generally fare well in the work force, some older workers are

vulnerable to long-term unemployment. Among unemployed older workers, a high

proportion of those aged 55 to 64 lose their jobs involuntarily, and once unemployed,

older workers tend to stay unemployed longer than average. The incidence of long-

term unemployment tends to increase with age.68

Many older people need and want to work and are good at their jobs and can learn new skills … The

law forbidding ageism in the workplace is toothless – like me! I cannot count the number of people I

know who are forced to retire in their 50s … It is laughable when I hear people say ‘older people are

going to hog their jobs till 65’- we’re not allowed to work until 65. There are many legal ways to get rid

of us. Do a survey of people and ask how many people were pushed out of their jobs starting in their 50s. 

LCO Consultation Questionnaire Respondent

There are a number of other challenges facing some older workers. For example, they

may be concentrated in declining industries; they may have difficulty accessing training

and education; and they can face high costs of adjusting when they experience a job

loss (for example, the costs of relocation).69
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Older workers may also face a range of negative attitudes from employers or potential

employers that may make it more difficult for them to find or retain work. In its report

on its consultations on discrimination against older persons because of age, the OHRC

reported that

[t]he input received on workplace age discrimination served to confirm the problems identified in

the Commission’s Discussion Paper. In particular, many reported that stereotypes and negative

attitudes towards older workers (starting as early as age 45) are commonplace in the workplace.

This includes assumptions that older workers are less ambitious and hardworking, less dynamic

and unable to learn new things. People reported being denied training opportunities and

opportunities for advancement and being terminated because of age. Others recounted the

difficulties they had in finding employment due to their age…Many people agreed that older

workers bear the brunt of workplace reorganization and downsizing.70 

INCOME SECURITY

In terms of income security, the financial situation of Canadian seniors has improved

significantly over the past 25 years, with their average before-tax income increasing by

close to 25 per cent over that time frame, and rates of low-income dropping

significantly, regardless of what measure of low-income is adopted. This is true for all

groups of older adults, whether male or female, or single or married.71 However,

disparities remain when groups of older adults are compared, and some have benefited

more than others from the increase in income. 

In 2003, the rate of low-income among seniors was 15 per cent, if measured based on

the Low Income Cutoff before taxes, or approximately seven per cent, if measured

based on the Low Income Cutoff after taxes.72 Unattached seniors were much more

likely to be low-income than married couples.  The highest rate of low income, if using

the Low Income Cutoff before taxes, is that among unattached women at just under 19

per cent. Because of the impact of historic gender roles, many senior women are

dependent on their spouses for income security, and widowhood or divorce may result

in a slide into low-income.73 The rate of low-income among older adults is now lower

in Canada than in most other industrialized countries, including Sweden, the United

States, and Britain. 74

The wealth of seniors has also increased over the past 25 years. In 1999, the median

wealth of a family headed by a person aged 65 or older was $126,000. Approximately

three-quarters of older adults aged 65 to 74 reside in their own homes and most of

these own their homes mortgage-free. Rates of home ownership decline for those aged

75 and older.75

A key factor in the increase in incomes for seniors has been the maturation of the

Canada Pension Plan (CPP) and the creation of various income support programs for

older adults. CPP/QPP payments now make up approximately 20 per cent of the

income of older adults. As well, over 95 per cent of seniors receive income from Old

Age Security (OAS), Guaranteed Income Supplement or Spouses Allowance. Seniors
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have also benefited significantly from improvements in private pension plan coverage in

the post-war years. In 2003, close to 70 per cent of men aged 65 and older, and just

over half of all women were in receipt of income from a private pension plan.76

However, membership in registered pension plans is declining, indicating that in future,

older adults may be less financially secure.77 Further, not all seniors have access to these

benefits. Immigrant seniors, for example, cannot access OAS until they have been a

resident in Canada for 10 years, a policy that has been identified as having a significant

impact on the financial and psychological security of immigrant seniors.78

Statistics Canada figures from 2008 indicate that recent economic upheavals in Canada

may be having a significant effect on the income security of seniors, who may be

heavily reliant on income from investments. Between 2007 and 2008, the number of

seniors living below the after-tax Low Income Cutoff increased by 18 per cent – the

most substantial increase for any age group.79

THE LIVING ENVIRONMENTS OF OLDER ADULTS

As with all of us, the living environments of older adults significantly shape their overall

well-being. A living environment is not just a physical residence, but a network of

supports and relationships, and it exists as part of a larger community. In considering

the effects of a particular living environment on older adults, one must consider not

only the attributes of the physical dwelling, but how well it provides the older adult

with security, access to necessary supports and services, and the opportunity to remain

engaged with and part of the larger community.  

Not all older adults require specialized supports in order to retain their physical,

psychological and emotional security, exercise their autonomy and live full lives, but for

those who do, the opportunities that are presented by their environment to access

informal or formal supports are crucial to their well-being. The quality of a living

environment therefore cannot be assessed in isolation from issues surrounding the

availability of supports. 

Due to the health and activity limitations that are associated with aging for many older

adults, transportation options and the physical accessibility of the community are crucial.

The key principle that has been enunciated for the living environments of older adults is

that of aging in place. This reflects the expressed preferences of older adults. According

to a recent survey, almost 80 per cent of Canadians surveyed believed that aging at

home offers a better quality of life, citing greater comfort, independence and the

opportunity to be closer to family. The older the survey respondents, the more strongly

they expressed their preference to remain at home as they age.80 Aging in place is also

considered a more cost-effective approach to aging, since long-term care in an institutional

setting is expensive to provide.81 The principle of aging in place has been incorporated

into all of the key Canadian policy documents related to older adults, including the

National Framework on Aging (NFA), the OHRC’s report on human rights and older
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persons entitled A Time for Action, and the Final Report of the Special Senate Committee

on Aging. However, in reality aging in place may often be more of an ideal than a lived

practice. Not infrequently, older adults are compelled to change their living environments

in order to obtain supports, find affordable housing or locate an accessible environment.82

The living environments of older adults are vary considerably. Some key aspects of the

living environments of older adults are briefly highlighted below. 

Geography and Aging: Overall, Canada is increasingly urban. In 2001, almost two-

thirds of Canadians lived in large urban centres. At that time, approximately 70 per cent

of those over age 65 lived in an urban centre with at least 50,000 inhabitants. About 23

per cent of Canada’s seniors live in rural areas. Most of these seniors, however, are living

in rural areas that are fairly closely integrated with a nearby metropolitan area.83

Older adults who live in northern, rural or remote communities face special challenges.

For example, lack of transportation may create significant difficulties for those older

persons who are no longer able to drive, as many of these communities have no

public transportation, and necessary services may not be located nearby. Older adults

may become isolated, and their physical, mental and emotional well-being may be put

at risk.84

[There are] people who live out in “the sticks” where transportation, particularly if you lose your licence,

you have to move. So, it’s a special consideration. A majority makes decisions in the city and it’s

sometimes kind of one-size fits all. We out in the sticks are bound to be caught as severely, sometimes

on special parts of decision-making and laws, as can be. And very severely. My Dad had Alzheimer’s.

They lived on a farm near Woodstock. He lost his licence. They had a 250 acre farm. My mom couldn’t

drive. It became a disaster, and very suddenly.

LCO Focus Group, Rural Older Adults, November 16, 2011

Older Adults in Privately Owned Homes: The vast majority of older adults live in

private households – about 93 per cent of those age 65 and older do so.85 In most

cases, older adults own their own homes rather than renting, and live in houses rather

than rental apartments. As noted above, the preference of the vast majority of older

adults is to continue to live in their own homes as they age; however, they may face a

number of challenges to doing so. 

•  Most homes do not have the accessibility features necessary for those who

develop significant mobility disabilities. There are some programs through 

the Canada Mortgage and Housing Corporation that address this on a 

limited basis.86

•  Although older adults are disproportionately home owners compared to younger

Canadians, because most live on a fixed income they may be “house rich but

cash poor” and face financial barriers to remaining in their homes. The cost of

major home repairs or significant property tax increases may make their homes
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unaffordable. For this reason, older adults may look to financial instruments such

as reverse mortgages to meet their financial needs.87

•  Further, home care supports are often expensive or difficult to access. The Home

Care and Community Services Act, 1994 (HCCSA), sets out a framework for the

delivery of in-home services in Ontario.88 As is described in greater length in

Chapter VI of this Report, while the Act provides for community support services,

home-making services and personal support services, in practice the

requirements for eligibility for such services are not transparent, and access is

dependent on funding envelopes.89 Lack of access to formal or informal supports

for activities of daily living such as shopping, cleaning or cooking may make it

impossible for older adults to remain at home. The Special Senate Committee on

Aging suggested that the government develop a national home care program, as

well as provide better supports to informal caregivers, such as respite care or

expanded compassionate care benefits.90 

Older Adults and Rental Housing: In 2006, just over one-fifth of individuals

between the ages of 65 and 74 were renters, as were 28 per cent of those aged 75 and

older. Some older adults have been renters most or all of their lives. For former home-

owners, widowhood is frequently the impetus behind a transition from home

ownership to rental housing. 

Older adults living in rental housing may face difficulties and barriers due to minimum

income requirements. As well, despite the provisions of the Ontario Human Rights Code

and the Residential Tenancies Act (RTA), landlords may be reluctant to rent to older

persons for fear that they will become disabled – and therefore a “burden” – in the

future. Where older adults do need accommodations that require modifications to their

unit or the apartment building, landlords may be reluctant to undertake the expense

and may try to encourage the tenant to leave.91

Over half of renters between the ages of 65 and 74 and close to two-thirds of those

aged 75 and over experience housing affordability problems.  Older adults who rent 

are typically less financially well-off than other older adults, and are typically widows

who live alone. Older adults represent one-quarter of the applicants for social housing

in Ontario.92

Social housing is an important program for many at-risk or marginalized citizens,

including older adults. Social housing in Ontario is delivered through an extensive

network of services and providers. Social housing providers include private, cooperative

and municipal non-profit corporations, as well as local housing corporations. Funding

may come from the federal, provincial or municipal governments. Social housing may

take the form of affordable housing units, non-profit housing, co-operative housing

with rent-geared-to-income, and supportive housing that provides personal support

and homemaking services for the frail elderly and persons with various types of

disabilities in a community residential setting.93
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Provisions for seniors’ social housing are generally found under municipal by-laws and

policies. As is described in more detail in  Chapter IV of this Report, many municipalities

make provision for specialized social housing for low-income seniors. 

“Retirement Residences”: An increasing number of older Ontarians live in

“retirement residences”, or “care homes” as they are termed under the RTA. It is

estimated that there are over 700 homes providing services to approximately 40,000

older Ontarians.94 The services and supports provided by retirement homes range

widely. These homes may be very large or very small. Some offer only minimal assistive

services while others essentially operate as private long-term care facilities.95 Concerns

have been expressed that the retirement home sector is evolving towards a private

sector parallel to long-term care homes, rather than providing a much-needed “middle

option” in a spectrum of supports for older persons.96

Until recently, retirement homes in Ontario have been regulated mainly through the

RTA. The lack of a legislated framework regulating the care portion of retirement home

living was the source of considerable concern and criticism, particularly given the

shortage of long-term care spaces in Ontario and the fact that in some cases retirement

homes have operated as “bootleg long-term care homes” with locked-in wards

servicing high-need patients.97

In 2011, the Retirement Homes Act, 2010 came into force.98 This Act sets out certain

minimum standards for the care and safety of residents, and includes a Residents’ Bill of

Rights. The statute regulates the retirement homes industry through a third-party

regulatory model. The Retirement Homes Regulatory Authority is given the authority to

issue or refuse licenses to retirement homes, or to impose conditions on licences that are

issued. The Authority has the power to appoint inspectors to ensure that licensees meet

the requirements of the Act, and can receive and review complaints regarding

contraventions of the Act by licensees. The Authority also has the power to make orders

under the Act. While the government may appoint members of the board of directors of

the Authority, the government may not appoint a majority of the members of the board.

The majority of the directors shall be elected by the other members of the board. 

Long-Term Care: As noted above, the vast majority of older adults – 93 per cent – live

in private households. Only seven per cent live in congregate settings such as nursing

homes or hospitals. The likelihood of institutional living increases with age:

approximately one-third of those over age 85 live in this setting. Women aged 85 and

older are significantly more likely than men aged 85 and older to live in an institutional

setting. This is most likely because, as is noted below, gender differences in life

expectancy together with the tendency for women to marry men who are older than

themselves mean that women are more likely to outlive their spouses and to find

themselves alone.99

The regulation of the long-term care sector in Ontario has recently been transformed.

As of July 1, 2010, the Long Term Care Homes Act, 2007 (LTCHA)100 came into effect,
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replacing three statutes that previously regulated the sector in a patchwork fashion. The

LTCHA provides a comprehensive scheme, covering licensing and funding of long-term

care homes, admission of residents, standards for appropriate service provision,

qualifications for staff, provision of information to residents, resident and family

councils, the prevention of abuse and neglect, and complaints, inspections and

enforcement. As the LTCHA is so new, it will take some time to evaluate its effectiveness

in ensuring that long-term care homes provide safe, dignified and comfortable homes

for their residents. 

A number of groups have expressed concerns about the lack of appropriate long-term

care services for their specific needs. For example, the cultural, linguistic or religious

needs of older persons may not be adequately met through existing facilities. LGBTQ

older adults may find themselves forced back into the closet through the lack of

appropriate services and facilities. Deaf Canadians have raised the lack of TTY systems

and lack of visual alarms in bedrooms and bathrooms in some long-term care homes, 

as placing the safety of Deaf and hard-of-hearing older adults at risk and excluding

them in their own living spaces. The Alzheimer Society has raised concerns about the

lack of specific treatments and services for persons with Alzheimer’s disease or related

conditions. This is particularly problematic given that persons with dementia make up 

a very significant proportion of those living in long-term care facilities.101

I sat as Chief for my community for about two years. There was no service for persons with disabilities

… When people need services, we ship them out to Thunder Bay and the urbanization provides a huge

challenge. There are language barriers, plus if they lived off the land most of their life the very structure

of urban community will shock them…[Aboriginal] people moving into the city are used to a certain

food source. They are not used to this fancy food. They eat fish, waterfowl, moose, deer, berries from the

land. And when they ask for this traditional food in old folks homes or hospitals, they are made fun of.

One old person said a nurse said that this was food for cave people. The staff discouraged use of

traditional food, instead of supporting it. 

LCO Focus Group, Organizations Serving Aboriginal Persons, Thunder Bay, June 16, 2010 

The new LTCHA and Regulations creates opportunities to meet these needs. For

example, every resident’s plan of care must address all aspects of care, including social,

religious and spiritual care.102 Long-term care homes, or units or areas within a home,

may be focused on serving the interests of persons of a particular religion, or ethnic or

linguistic origin, and may give priority for admission to applicants who are so

identified.103 As well, the LTCHA permits the establishment of specialized units to

provide accommodation, care, services, programs and goods to residents. For example,

specialized units may be developed to provide services to persons with Alzheimer’s or

related conditions.104 

The Advocacy Centre for the Elderly (ACE), has consistently raised a number of grave

systemic issues facing older persons in long-term care, including “first available bed”

policies that may place older adults in inadequate or inappropriate facilities; improper

admission contracts; questionable policies on detention and use of restraints; and a lack
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of accessible and effective complaints procedures, which may leave older adults at risk

of abuse and mistreatment in their homes.105 It will take some time to evaluate the

degree to which the new LTCHA is able to address or ameliorate these concerns. 

FAMILY, RELATIONSHIPS AND CARING

Older adults are no different from other human beings: their relationships are central to

their lives, and the extent and quality of their relationships will significantly influence

their overall quality of life. 

Inadequate relationship support is associated not only with an increase in mortality,

morbidity and psychological distress but a decrease in overall general health and well

being. Disruption of personal ties, loneliness and conflictual interactions are major

sources of stress, while supportive social connections and intimate relations are vital

sources of emotional strength.106

Social interaction has a positive effect on both physical and mental health. Several

studies have found that people with weak social ties are at greater risk of death, even

when age, physical limitations and illness, and socio-economic status are taken into

account.107 Older adults, like others, report that loneliness, isolation and the loss of

loved ones have a major negative effect on quality of life.108 The Alzheimer Society

reports that social interaction may have a protective effect against the disease, while the

Canadian Coalition for Seniors’ Mental Health has stated that

[s]ocial support networks are particularly important for seniors as social isolation is known to be

linked to depression and loss of autonomy. Community or institutional based programs that

provide social support to seniors help to ensure maintenance of mental health.109

Older adults who are not socially connected are less likely to hear about available

supports and services, and so are less likely to benefit from them. 

Some older adults are more likely than others to experience social exclusion: these

include those who live in low-income, those who are newcomers, those with disabilities,

women, and those who are the oldest of the old. The Special Senate Committee on

Aging recommended that the federal government invest in research on the social

networks of older adults, and that it support organizations that provide social supports

for older adults.110

Relationships and Living Arrangements: As individuals age, the likelihood that

they will be living alone increases. This is particularly true for women.  Just over one-fifth

of older adults age 65 to 74 were living alone in 2001, while just over one-third of those

aged 85 and older were living alone. Because of differences in life expectancy between

men and women, and the tendency for men to marry younger women, the patterns

differ between the sexes. For example, only 18 per cent of men aged 75 to 84 were

living alone in 2001, while this was true for 43 per cent of women in this age group.111

In general, the most common living arrangement for older adults is living with a
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spouse, although the frequency varies by gender and declines with age. Among men

aged 85 and older, this was the most common living arrangement – 38 per cent of

these men were living with a spouse – while it was the least frequent living arrangement

for women of the same age, including only seven per cent of these women.112 The

numbers of older adults who have never married or who are divorced is increasing. For

example, in 1981, only four per cent of women age 55 to 64 were divorced, but by

2001, this had increased to 11 per cent. This points to some potentially significant

changes in the living arrangements of older adults in future years. 

Most older adults have children: in 2001, fewer than 10 per cent of all those age 65 to

74 had no children. The average number of children for older adults is decreasing,

however, as fertility rates decline. A significant proportion of older adults live with their

children or grandchildren: just over 17 per cent in 2001. About four per cent of

Canadians live in multi-generational households.113

Older adults, like younger Canadians, generally report having friends, including close

friends. However, the likelihood of having no close friends, or no friends at all, increases

with age. For example, of older adults age 75 and older, 18 per cent reported having

no close friends, compared to five per cent of those age 25 to 54. This may be partly

because older adults are more likely to lose their friends to death, but it may also be

attributed to the fact that older adults are less likely than younger ones to have

opportunities to meet any new friends. For example, those aged 75 and older are the

most likely of any age group to say that they have not met any new people in the last

month (82 per cent).114 However, older adults are more likely than younger ones to see

or speak regularly to relatives (other than spouses and children) and to know and have

relationships with their neighbours.115

Caregiving and Supports: Where older adults become frail or disabled, their

relationships with family and friends can make a significant difference to their ability to

remain active, to continue to live in their home communities, and to their fundamental

health and well-being. For example, through continuing powers of attorney under

Ontario’s Substitute Decisions Act (SDA), older adults may identify people that they trust

to act as substitute decision-makers for them on issues related to property or personal

care, should they lose legal capacity.116 Similarly, under the Health Care Consent Act

(HCCA), family members may be charged with making medical decisions for older

adults who are unable to make those decisions for themselves.117 The way in which

these fundamental powers are exercised will profoundly shape the lives and well-being

of those affected. In these ways, the relationships of older adults will affect their ability

to participate and be included, their ability to maintain independence and autonomy,

and their basic security. 

While older adults are often pictured as heavily dependent on loved ones for help with

day-to-day tasks, statistics paint a more nuanced picture. Statistics Canada has noted,

“Seniors are not the only, and maybe not even the principal, recipients of social support
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in society.”118 Older adults in general are not more likely than younger persons to

receive help from someone not living with them with domestic work, transportation or

running errands, and are less likely than younger adults to receive emotional support,

coaching or practical advice.  However, those older adults who live alone are more likely

to receive help with domestic work, transportation and errand running needs. 

Older adults are more likely than younger ones to be receiving help (from any source)

because of a long-term health problem. This is particularly notable for those over the

age of 85: only 16 per cent of those aged 65 to 74 are receiving help because of a 

long-term health problem, while 60 per cent of those over 85 receive help for this

reason. Older women are more likely than older men to require such help, particularly 

if they live alone. About three-quarters of those receiving help because of a long-

term health problem receive it, at least in part, from informal sources. As individuals

age, they are more likely to receive some or all of their help from formal sources:

approximately 60 per cent of those aged 85 and older receive part or all of their help

from formal sources.119  

As populations age, one of the greatest challenges in health policy is to strike a balance among

support for self-care (people looking after themselves), informal support (care from family

members and friends) and formal care (health and social services). Formal care includes both

primary health care (delivered mostly at the community level) and institutional care (either in

hospitals or nursing homes). While it is clear that most of the care individuals need is provided by

themselves or their informal caregivers, most countries allot their financial resources inversely, i.e.,

the greatest share of expenditure is on institutional care.120

Many individuals and organizations have expressed concerns about shortfalls in

supports for informal caregivers. In both A Time for Action, its report on human rights

and older adults, and in The Cost of Caring, its report on human rights and family

caregivers, the OHRC has indicated concern with the impact on older persons and their

families of a lack of supports for informal caregiving. The OHRC has recommended that

government provide enhanced supports for older adults and those who are providing

them with informal care.121 The recent report of the Senate Special Committee on

Aging also made several recommendations for government action on this issue.122

It is often overlooked that older adults make significant contributions to their

communities through the care they provide in their relationships with family and

friends, whether it be as primary caregivers for ill or disabled family members, the

familial supports they provide as grandparents, or the wisdom, advice and experience

they share with those with whom they are close. A significant proportion of older adults

provide help and care to others. For older adults under the age of 75, more report

providing help to others than receiving such help. Younger older adults are more likely

than those over age 75 to provide help with such things as domestic work, home

maintenance or outdoor work (about a quarter of those age 65 to 74 report providing

such assistance to someone not living with them), and to help with child care (22 per

cent of those age 65 to 74). While those over age 75 were more likely to receive help
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with domestic work, errands and transportation than to provide it, they were more

likely to provide emotional support, and teaching and coaching.123 The United Nations,

through the Madrid International Plan of Action on Ageing (MIPAA), has urged greater

recognition, respect and support for the contributions older adults make through their

caring roles.124 

Domestic violence: Family violence makes up approximately one-third of the

incidents of violent victimization of older adults. Older women are considerably more

likely than older men to be the victims of family violence. Of older persons who were

the victim of a violent incident in 2003, 40 per cent of older women were victimized by

a family member, as compared to 20 per cent of older men. In family violence, most

often the accused were male adult children (33 per cent) and spouses (30 per cent).

Another 15 per cent were male members of the extended family. Most family related

assaults took place at home, between people who were sharing a residence.125

PARTICIPATION IN THE COMMUNITY

Older adults under the age of 75 are just as likely as younger adults to be a member of

a voluntary organization or association (at a participation rate of just over half), and to

participate in group activities at least once a week. The likelihood of participation was

slightly lower for those over age 75. Older adults are more likely than younger persons

to be involved in religious-affiliated organizations, or in fraternal organizations and

service clubs. However, older adults are less likely than younger adults to be members of

or participants in sports and recreation organizations. Younger persons are also more

likely to participate in school, neighbourhood, civic or community organizations.

Likelihood of participating in organizations increases with education levels.126 

About 45 per cent of all Canadians did some volunteer work during 2004. Older adults

are slightly less likely to volunteer (39 per cent of those aged 65 to 74 volunteered in

2004), but when they do, they tend to contribute more hours. For example, volunteers

age 65 to 74 contributed 250 hours on average in 2004, approximately 100 more

hours than those contributed by adults age 25 to 54. The most significant barrier to

volunteering for older adults was health or physical limitations: over 70 per cent of

those aged 75 and older gave this as their reason for not volunteering.127

Older adults are more likely to vote, at all levels of government, than other age groups.

In 2003, close to 90 per cent of adults age 65 and older reported voting in the federal

election, as compared to 70 per cent of 25 to 54 year olds. They are significantly more

likely to be regular voters than younger adults. They are, however, less likely than

younger adults to sign a petition, boycott or choose a product for ethical reasons, or to

participate in a demonstration or march.128 This may reflect changes associated with

life stages, or it may reflect generational differences in modes of political participation. 

Family violence makes
up approximately one-
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2.  Intersecting Identities: Age and Compounded Disadvantage

In keeping with the recognition that older adults are not a homogenous group, it is

important to give thoughtful consideration to the ways in which the experience of

aging may differ depending on an individual’s gender, sexual orientation, racialization,

Aboriginal identity, health impairment or disability, place of residence, socio-economic

status, citizenship or immigration status, or other factors. This section is intended to

provide a starting point for consideration of the practical effect of these different

identities and life histories on the needs and circumstances of older adults. 

GENDER AND AGING

One of the reasons that people keep raising this spectrum of society of old people and how, what a

tragedy it will be, is … because it will be a society of older women.  And so there is some subtle sexism

in this fear of age: the crone, the hag, you know, the witch.

LCO Focus Group, Older Women, October 21, 2011

Most older adults are women, and the older the age group examined, the truer this is.

In 2005, while women made up 52 per cent of those between the ages of 65 and 69,

they made up 75 per cent of those aged 90 and older.129 Although there is some

expectation that the size of this discrepancy will decline as differences in life

expectancies between men and women narrow, for now aging is, to a significant

degree, a “women’s issue”. As one scholar has argued, 

[i]t is thus imperative that scholars examine and expose the legal framework defining the personal,

health and income security of their oldest citizens in light of the reality that most elderly persons,

as well as those who care for them, are women. Reform of elder law and policy must take account

of this reality and assure that such ‘reform’ does not exacerbate existing discrimination against and

injustice towards women.130

Older men and women differ on a wide range of measurements.  Both because of

longer life expectancies, and because women tend to marry older men, women are

more likely than men to be widowed. This has a number of implications for income

(particularly since women who are now older were less likely to participate in the labour

force and therefore to have their own pensions and control their own money than

younger women now are),131 for caregiving (women, as they age, are less likely to have

a spouse to provide for their care needs) and for living arrangements (such that older

women are more likely than men to reside in congregate settings). Older women are

also more likely to have lower levels of educational attainment than their male

contemporaries (another factor that will differ for younger generations). Since education

levels have a close relationship with a number of indicators of wellbeing, such as health

and social isolation, this is significant.132 As well, there may be specific assumptions and

expectations about older women that may negatively affect how they are treated.

When women, older women, come into the hospital system, they tend to be overdrugged… there’s a

large literature that supports that. And women are often now being told, either that care may not be

delivered in terms of rehabilitation because whatever you have is because of your age, and not because

you have a particular virus or something that happened to you that can actually be straightened out.
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And it is very often women are told that they’re depressed when what is happening is something

entirely different. And to me that’s a very serious issue. That is one that I am afraid of, I must say, that

this will happen to me and you’re not in a very powerful situation when you’re sick and feeling ill and

don’t have a high level of energy because of that and that these stereotypes will come in and will result

in inappropriate treatment.

LCO Focus Group, Older Women, October 21, 2011

While older persons in general are the subject of negative portrayals in the media, this is

often particularly problematic for women. The MIPAA notes that

[w]omen are particularly affected by misleading and negative stereotypes: instead of being

portrayed in ways that reflect their contributions, strengths, resourcefulness and humanity, they

are often depicted as weak and dependent. This reinforces exclusionary practices at the local and

national levels.133

Because of these realities, policy frameworks on aging often recommend that legislators

and policy developers pay specific attention to the ways in which gender influences the

experiences and circumstances of older persons.134

IMMIGRATION AND OLDER ADULTS

A very significant proportion of older adults are immigrants. In 2001, over one-quarter

of persons aged 65 to 84 were immigrants. Most, however, arrived in Canada when

they were young, and have lived in Canada for decades. Less than ten per cent of

immigrant older adults in 2001 had arrived in Canada within the previous ten years.  In

any given year, persons aged over 65 make up between two and four per cent of

immigrants and refugees arriving in Canada.135 The number of recent immigrant

seniors is therefore small. However, this is a group whose needs are important to take

into account, as their circumstances are likely to be significantly more precarious than

those of older adult immigrants who have had a lengthy residence in Canada. They will

have less access to income support programs, may be dependent on their relatives to

maintain their legal status in the country, may not know an official language, and are

less likely to have significant social networks on which they can rely.136

For example, at the LCO’s focus group with newcomer seniors, participants emphasized

their struggles to obtain basic financial, psychological and social security. One older

woman told us how, despite an extensive professional background overseas, she was

only able to find precarious work in the retail sector. As an Afghani-Canadian, after the

events of September 11, 2001, she was targeted by co-workers and feared she would

lose her job. She was supported by management but, she said, she knew that if they

had not supported her, there was nothing she could have done. “We have nowhere to

go”, she said.137

The changes in Canada’s immigration patterns mean that immigrant seniors who are

long-time residents of Canada are mostly likely to have come from Western Europe 

(54 per cent, in 2001). Older adults whose birth place was other than Canada or

Western Europe are still a small minority of the total population of older adults.138
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LANGUAGE

Almost all older adults can speak one of Canada’s official languages. In 2001, only 4.5

per cent of older adults could speak neither English nor French. However, 13.5 per cent

of those between the ages of 65 and 74 used a non-official language at home.139

There are approximately 160,000 Francophone seniors in Ontario, out of a total Franco-

Ontarian population of 576,000.140 The Franco-Ontarian population is therefore

somewhat older than the Ontario population as a whole. The proportion of seniors who

are Francophones is higher in Northeastern and Eastern Ontario, as with the

Francophone population as a whole. 

Francophones aged 65 and older tend to have a higher rate of language retention

(assessed on the basis of the language spoken at home for persons whose mother

tongue is French), although language retention is decreasing among seniors, as among

the population of Francophones as a whole.141

Francophones experience particular barriers in accessing government services, despite

the guarantees of the French Language Services Act.142 The LCO was informed that

l’un des obstacles à l’accès au système judiciaire pour la population de langue française (576 000

personnes de langue première français en Ontario) et en particulier pour les aînés (environ

160 000) est la faible disponibilité des services en français de qualité équivalente à ceux dispensés

en anglais. La  Loi stipule que les francophones ont le droit de se faire servir en français dans le

domaine de la Justice, mais malgré les efforts indéniables du Ministère du Procureur général de

l’Ontario en ce sens (Institut linguistique par exemple, progrès au sein de la Police provinciale de

l’Ontario), il y a beaucoup de travail à faire, et peut-être des outils « créatifs » à développer pour

atteindre l’objectif de parité de services.143

RACIALIZED OLDER ADULTS

There is relatively little information available regarding older adults who are racialized.

Ethno-gerontology, which studies the influence of race, ethnicity, national origin and

culture on individual and population aging, is a relatively new field of study.144

Racialized persons make up an increasing share of the older adult population. Between

1981 and 2001, the share of older adults who were “visible minorities” within the

definition of the federal Employment Equity Act increased from two per cent to seven per

cent. The largest share of this group were Chinese-Canadians (39 per cent), followed by

just over 20 per cent who were South Asian-Canadians, and 13 per cent African-

Canadians.145 The majority of these older adults live in large urban areas, which has

some significant implications for the experience of aging. 

Racialized older adults are more likely than non-racialized older adults to experience low

income, particularly if they are female, with 25 per cent of older racialized women

falling below the low-income cutoff, according to Statistics Canada figures.146
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In its public consultation on human rights and older persons, the OHRC heard concerns

regarding the manner in which service providers currently address the needs of various

groups of older adults in terms of respecting the cultural and religious needs of some

older persons. The OHRC indicated that service providers in all sectors must respect the

identity and dignity of all persons and be sensitive to the diverse needs of older persons

based on culture, religion, race or ethnicity.147

In initial consultation meetings regarding this project, the LCO heard that persons from

some racialized communities may experience discrimination or racism in the receipt of

services, and that the experience of discrimination over the life course may make some

groups of racialized older adults more hesitant to demand their rights or to seek help.148

ABORIGINAL PEOPLES

Due to higher fertility and birth rates, the Aboriginal population in Canada is younger

than the non-Aboriginal population. In 2006, Aboriginal older adults made up five per

cent of the Aboriginal population, or just fewer than 60,000 people. This may not,

however, include all persons identifying as Aboriginal within urban areas. It is well-

documented that Aboriginal peoples in general have lower health status,

socio-economic status and literacy rates than the general Canadian population, as well

as shorter life spans. The majority of First Nations and Inuit older adults have

experienced unhealthy living conditions and poorer health for most of their lives, as

compared to non-Aboriginal Canadians. Aboriginal peoples suffer from higher rates of

chronic diseases such as diabetes, asthma and heart disease.149

It is important to note that among Aboriginal individuals, older adults form the highest

proportion of those who know and speak their Aboriginal language. Aboriginal older

adults who speak an Aboriginal language fluently or well are the most likely to consider

both spirituality and traditional culture important. As a result, Aboriginal older adults

may constitute the most important link in sharing knowledge of traditions and

language with younger generations.150 

Many Aboriginal older adults will have been significantly affected by residential school

experiences. Over 40 per cent of First Nations adults over the age of 60 and close to

half of those aged 50 to 59 attended residential schools. It has been noted that, as a

result of the residential schools experience, Aboriginal older adults are particularly at risk

for low self-esteem and increased dependence resulting from devaluation of their

cultures and loss of traditional ways of life. Residential school survivors may experience

long-term physical, psychological and emotional effects of their experiences.151

SEXUAL ORIENTATION AND GENDER IDENTITY

There is a dearth of information about lesbian, gay, bisexual, transgendered,  transsexual

and queer (LGBTQ) older adults. The lives of LGBTQ older adults have been shaped by

high historical levels of stigma, discrimination and marginalization, and many LGBTQ

older adults will never have felt safe to publicly disclose their sexual orientation. As well,

most LGBTQ organizations, programs and space have been geared towards younger
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persons. LGBTQ older adults are therefore largely invisible both in the older adult

community and in the LGBTQ community, and may have significant difficulty in

accessing safe and appropriate supports and services.152 During the LCO’s focus group

with LGBTQ older adults, it was stated that agencies serving older persons may decline

to do sensitivity training on the issues because they do not believe that they have any

LGBTQ clientele, not realizing that they may very well have clientele who are not

comfortable disclosing in such an environment, or potential clientele who avoid using

their services for fear of mistreatment. 

During this focus group, there was much discussion about the effects of covert or subtle

homophobia on the ability of LGBTQ older adults to obtain services. Participants talked

about many older LGBTQ individuals fearing that they will be discriminated against

when visiting doctors. Some recounted stories of friends who had encountered subtle

negative treatment from home care workers, and so preferred to do without services,

with significant effects on their mental and physical health, as well as their ability to be

part of the community.153

HEALTH, ACTIVITY LIMITATIONS AND DISABILITY

For most individuals, aging is associated with a decline in general health, and the onset

of various types of activity limitations. However, it is important not to exaggerate the

extent of health limitations among older adults. While self-perceived health declines with

age, 37 per cent of persons aged 65 years and older considered themselves in very good

or excellent health in 2003, as compared to 63 per cent of those aged 25 to 54.154

The life expectancy at birth for a Canadian born in 2003 was 80 years. Most of that life

expectancy is likely to be spent in good health. In 2001, a 65 year old man could

expect another 12.7 years of life in good health; the figure for females was 14.4 years. 

Some chronic conditions disproportionately affect older adults. Arthritis or rheumatism

is the most common of these conditions, affecting just over half of those aged 75 and

older. Forty per cent of those over age 65 report living with high blood pressure. As

well, older adults are particularly affected by eye-related problems, such as cataracts

and glaucoma. In 2003, about 70 per cent of persons over age 65 had some type of

vision-related problem, but only 4 per cent had an uncorrected problem (a figure rising

to 8 per cent for those over age 80). Alzheimer’s disease and other forms of dementia

are relatively rare at any age, but the risk increases significantly with age, so that

approximately two per cent of all those aged 65 and older have been diagnosed with

one of these conditions, again with incidence highest among the oldest of the old.155

Although older adults are more likely to have activity limitations than younger persons,

most older adults do not have activity limitations. In 2003, one in ten older adults aged

75 and older and living in a private household required help with personal care (such as

washing, dressing and eating), as compared to one in one hundred adults aged 25-54.

About one-quarter of older adults aged 75 and older required some assistance with

housework. Mobility limitations become particularly prevalent for the oldest of the old,

with close to half of all those aged 85 and older unable to walk or requiring mechanical
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or human assistance to get around, as compared to less than 10 per cent of those aged

65 to 74.156

Contrary to stereotypes, most older adults are in good mental health and have a

positive psychological outlook. Levels of psychological distress are highest for those

aged 25 to 64, and lowest for those aged 65 to 74, with those aged 55 to 64 and 75

and older scoring similarly. The relationship between age and measures of perceptions

of well-being is similar, with older adults having higher levels of self-perceived well-

being than those aged 25 to 54.157

As is discussed at greater length elsewhere in this Report, because there is a correlation

between increasing age, declining health and increased risk of impairment, age is

sometimes used as a proxy for health and impairment. Age is considerably easier to

measure than health or impairment. As is discussed at length in another of the LCO’s

publications, defining disability is complex and controversial, and often requires

extensive adjudication mechanisms.158 This makes the use of age as a proxy appealing,

but the very brief overview above of the multi-faceted relationship among aging, health

and impairment indicates how problematic such a use can be, particularly when it

operates to reinforce inaccurate stereotypes and perceptions of older persons as non-

contributing burdens on society.  

Interestingly, despite the correlations among aging, health and impairment described

above, and the parallels between ageism and ableism, there has been relatively little

attention paid to the relationship between age and disability outside of the health care

field. Disability advocates rarely focus on the experiences of older people with

disabilities, while anti-ageist organizations often fail to address the experience of

disability in this group. There is a paucity of academic writing theorizing the

intersection of age and disability. 

It is important to acknowledge the two ways in which age and disability may intersect.

Some persons are born with disabilities, or acquire them during adulthood and age

with their disabilities. Others live without disabilities throughout childhood, youth and

much of their adulthood, and acquire disabilities only as they enter their older years.

Members of these two groups will often have profoundly different life experiences, and

will therefore experience their impairments quite differently. A person who is born non-

hearing and who becomes part of the culturally Deaf community will have his or her

social, educational and employment experiences significantly shaped by that fact. A

person who is born hearing and acquires a hearing impairment in old age may have the

same degree of hearing loss as a culturally Deaf person,  but will have been shaped by a

different life experience that has affected social networks, self conceptions, and,

frequently, access to education and employment. These two hypothetical individuals

with similar impairments will require different types of services and supports in old age.

The differences are highlighted by the identifying terminology distinguishing between

the Deaf, deafened, or hard of hearing.
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ARCH Disability Law Centre notes that very little attention has been paid to the

experiences of persons with disabilities as they age; therefore, it is not clear how the

experiences of this group differ from those of younger persons with disabilities or older

persons who have aged without disabilities. Consequently, it is difficult to know

whether the needs of this group are adequately addressed by the law, or if particular

laws are creating unintended negative consequences for this group. ARCH’s submission

notes that

… members of this increasingly large population of older persons with disabilities  have often not

been able to  prepare for old age in the same manner as people without disabilities and are often

not well integrated into mainstream social networks. More importantly, there is often little

available as far as public services or programs that cater specifically to the needs of this population.

This is significant, given that a large portion of this population has no access to private resources. It

is therefore crucial to identify the needs of this group as well as to clarify and define their rights

and entitlements to public services and supports.159

Older persons may also be affected, not by the experience of disability per se, but by

the perception that they will inevitably become disabled, and therefore will become a

burden or will be requesting expensive or administratively onerous accommodations or

services.160 The definition of disability in the Ontario Human Rights Code encompasses

current disabilities, past disabilities and perceived disabilities, but does not explicitly

address anticipated disabilities.161 However, in the Mercier case, the Supreme Court of

Canada considered a situation where a person with a slight curvature of the spine,

which caused no current impairment, was refused employment because the employer

anticipated that, in the future, disability could or would result. The Court ruled that

these facts fell within human rights protections for disability, stating that   

… a multi-dimensional approach that includes a socio-political dimension is particularly

appropriate. By placing the emphasis on human dignity, respect, and the right to equality rather

than a simple biomedical condition, this approach recognizes that the attitudes of society and its

members often contribute to the idea or perception of a ‘handicap’. In fact, a person may have no

limitations in everyday activities other than those created by prejudice and stereotypes.162

There are similarities in the ways in which older persons and persons with disabilities are

situated in society, particularly as both groups are largely excluded from the labour

market, and therefore experience structural dependency and are not considered

“adults”.163 Both groups, being associated with impaired bodies and incapacity, evoke

fear of vulnerability and death, and therefore are subject to social distancing. Persons

with disabilities and older persons frequently experience social and locational

segregation, living in specialized residential institutions, an experience that some have

characterized as a kind of “social death”.164

However, there are some significant differences between the perceptions others hold of

younger persons with disabilities and of those who acquire disabilities in older age.
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While impairment at birth or in youth is commonly characterized as aberrant,

impairment and activity limitations in old age are commonly understood as “normal”,

even a defining characteristic of this stage of life. As a result, older persons with

impairments are often not viewed as “disabled” in the same way that younger persons

with similar impairments are. Older persons may not be perceived as living with a

disability unless they are unable to engage in the activities that a “normal” older person

could. The onset of impairment, along with withdrawal from the workforce, may be the

most important social markers of transition to “old age”.  Impairment in old age may

therefore have a different impact on identity than it has at earlier life stages.165

Considerable advances have been made in both the disability and the older people’s

movements in recent decades. Interestingly, however, older persons are under-

represented in the disability movement, especially considering the broad experience

and impact of disability on older persons, and persons with disabilities have also been

marginalized in some new ways of thinking about old age. As one author notes,

[t]here is, then, a sense in which the political strategy of the [disability] movement has sought to

distance disability debates from negative associations with old age and dependency by

emphasizing adult-centred values and issues. Similarly, older people’s movements and movements

for the Third Age have advocated ‘active ageing’ as a way to distance their claims from the

negative imagery of disability and dependency. 

In this way, the strategy of both older people’s movements and disabled people’s movements has

been to articulate claims for recognition of adult status and citizenship by distancing their

struggles from negative associations with the other. These parallel claims may well be benefiting

those at the margins of inclusion (i.e., younger disabled people and older adults in their fifties and

sixties) by allowing them to liberate themselves from the imagery of frailty, dependence and

burden so often attached to very old people with significant impairments.166

These strategies, however, run the risk of further marginalizing a very disadvantaged

group: persons of advanced old age with significant impairments. 

The LCO, in conducting its project on the law as it affects disabilities, has employed an

anti-ageist lens, and in conducting this project, has similarly brought an anti-ableist

approach to bear in considering the experiences of older adults.  

INTERSECTING IDENTITIES AND COMPOUNDED DISADVANTAGE

In keeping with the recognition that older adults are not a homogeneous group, and

will have different circumstances, resources, life experiences and intersecting identities,

it is important to acknowledge that some older adults are more likely to face

disadvantage than others, or may experience disadvantage in different ways. 

Older adults who have, throughout their life course, been marginalized due to other

aspects of their identity, carry the effects of that marginalization through into old age.

For example, racialized or Aboriginal older adults who have faced direct and systemic

discrimination in the labour force will as a result enter old age with lower savings,
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without private pension benefits, and with reduced CPP entitlements. Similarly, in the

past higher education was considered less important or less appropriate for women

than for men. In old age, this may affect not only financial security, but may also affect

the ability of women to effectively access information about their rights, act upon that

information, and to enforce these rights.

The effects of lifelong marginalization may impact in subtle ways. Older lesbians, gays

and bisexuals, for example, are more likely to have remained “closeted” as a survival

strategy. This has a multitude of effects on the relationships of LGBTQ older adults.  As

well, the adoption of a survival strategy of silence and invisibility can compound the

effect of the invisibility often imposed on older adults by ageism, with the result that the

needs, and even the very existence, of LBGTQ seniors may go unrecognized. For

example, there is a dearth of appropriate programming for LGBTQ seniors.167 

Multiple identities may result in uniquely compounded disadvantage. Women with

disabilities experience a much higher rate of abuse of all types than either women living

without disabilities or men with disabilities; however, women with disabilities may have

fewer options than others for leaving abusive situations, for example, because women’s

shelters and transition houses are often not accessible.168 Sponsorship requirements for

older immigrants may create power imbalances within family dynamics that can result in

abuse and exploitation, which is compounded by the fact that language and cultural

barriers may make it especially difficult for these older adults to report or escape abuse.169

Persons with some disabilities may experience some biological effects of aging at a

different rate, or experience greater risk of developing additional disabilities. For

example, persons with Down’s Syndrome are at a significantly higher risk of developing

dementia symptoms associated with Alzheimer’s disease. As well, persons with

intellectual disabilities who have lived with their parents throughout their lives may, as

they themselves reach the threshold of old age and their parents reach advanced old

age or die, find themselves suddenly separated from their lifelong support systems and

thrown into substantial insecurity in terms of their supports and living arrangements.170

Disadvantage may manifest differently rather than disproportionately in some

circumstances. Elder abuse may take culturally specific forms, for example.171

Similar outcomes may have a different effect on individuals depending on identity and

life course. The principle of “aging in place” recognizes the importance to all older

adults of maintaining their place in their home communities. However, the principle will

have different meaning or impact for some communities. For a person who has lived

with a disability for many years and has built up a community support network, the

disruption of that network through a move away from the community may have a

profound effect. For an immigrant senior who faces language barriers and has distinct

cultural values, the move from independent living into a long-term care setting may be

particularly disruptive. For a First Nations senior who has lived all of his or her life in

their First Nations community, the impact of being required, due to lack of appropriate
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supports, to move away from his or her community in old age, will be unique.

Aboriginal communities that have a special and unique role and value for their elders

also experience a reciprocal impact from losing their elders in this way. As well, for

Aboriginal persons who lived through residential schools during their youth, re-

institutionalization in old age may hold a special trauma.172

D. “Vulnerability”, Inequality, Risk and Older Adults

As is discussed at more length in Chapter IV of this Report, older age has often been

used as a proxy, both in law and in policy, for other qualities – often forms of

disadvantage - such as low-income or impairment and disability. This tendency to use

age as a proxy for certain types of disadvantage is connected to a fairly widely-held

perception of older adults as being, as a group, in some way “vulnerable”, at

heightened risk of a variety of negative outcomes, including low-income, abuse and

exploitation or discrimination. 

The brief review in this Chapter of the circumstances of older adults reveals the complex

relationship of age with many forms of disadvantage: “older adults”, however one

defines them, are an extremely diverse group with a wide range of resources, capacities

and outlooks. Not all older adults are poor, ill, living with disabilities or otherwise

disadvantaged.  There are in fact many older adults who are wealthy, healthy and

privileged. Characterizations of all older adults as disadvantaged or needy may lead to

inappropriate paternalism, as well as inefficient use of public resources. 

With this recognition, there has been something of a move away from the simple use of

age as a marker for disadvantage. Instead, there have been efforts to identify sub-

groups within the broader umbrella of “older adults” who are “frail” or “vulnerable”,

and therefore in need of additional attention and protection through law and policy. 

Certainly, at least some older adults are at risk of significantly negative outcomes. To fail

to acknowledge and address these heightened risks would be to exacerbate this

disadvantage and to further marginalize these older adults. 

There is an unstated social expectation and responsibility to live up to that ideal [of ‘successful

aging’], with those who do not or cannot being blamed for their failure. 

Ageism is also the perpetuation of the belief that individuals by themselves can achieve this

‘successful aging’, or that by individual effort and sufficient willpower they can undo all the social

inequities that have led up to their later years or the inequities that arise in later life.173 [emphasis

in the original]

As the material in this Chapter indicates, some older adults enter this stage of life with

inadequate resources, financial or otherwise, to meet the challenges of aging. Some

aspects of aging, such as the heightened likelihood of ill-health and disability and the

inability to recoup financial losses, create greater risks of disadvantage for older adults.

There are indeed some older adults who experience more negative outcomes, and have
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greater needs for supports and resources, than either younger persons or other older

adults. Laws of general application that do not take into account the ways in which

some older adults experience higher risks of negative outcomes may make it more

difficult for older adults to access and enforce their rights. The challenge is to accurately

identify who these older adults are, and to develop conceptual approaches to these

needs that will not replicate the problems that became apparent when older adults as a

whole were considered “frail” and “vulnerable”. 

1.  Is “Vulnerability” a Useful Concept for the Law as It Affects Older Adults?

As was briefly noted above, the concept of “vulnerability” has frequently been used to

describe those older adults who are in need of heightened supports of protections. 

This concept has a freighted status in the law as it affects older adults, with ongoing

debates about whether older adults, or some portion of older adults, should be

considered as “vulnerable”. Given the recurrent policy tensions in the area of elder law

between promoting the autonomy of older adults and protecting their safety and

security, the concept of vulnerability has broad implications for this field.

The Merriam-Webster Dictionary defines “vulnerable” as “1) capable of being

wounded; susceptible to wounds 2) open to attack”. A person who is “vulnerable” is

therefore at higher risk for some kind of injury or harm. The concept of vulnerability

may suggest some kind of heightened obligation on the part of others to prevent or

address potential harms, or some entitlement to additional protections. 

Reflecting assumptions about the weakness, frailty and dependence of older adults, the

popular imagination, as well as the law, has often associated older age in general with

“vulnerability”. Adult protection laws are a good example of this.174 The particular

vulnerability of older adults to low-income was the motivation for the creation of the

largely successful set of income security programs that address older adults. 

The concept of “vulnerability” and its association with old age is contentious.

Assumptions that all older adults are vulnerable seem to draw on and perpetuate

stereotypes of older adults that are belied by the many active, healthy and engaged

older adults. This concern is strengthened by the tendency of discussions regarding

older adults and vulnerability to focus on the area of legal capacity and decision-

making, to the point where vulnerability and the lack of legal decisional capacity are

frequently used as interchangeable concepts. The concept of vulnerability as applied to

older adults tends to take on a pejorative aspect, rather than being seen as part of the

human condition in general. There is a risk that vulnerability may be seen as inherent to

the status of being an older person, rather than something that has roots in the life

courses and environments of some older persons. 

Furthermore, the association of older adults with vulnerability can be used to justify

heavy-handed and paternalistic intervention in the lives of these individuals. As one

author states:
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[r]esistance to the idea of vulnerability as key to a conceptually coherent category of ‘law and

aging’ is strong, and rooted in the idea that vulnerability = weakness and resistance to the

presumption that age = loss of capacity. The fear is that legal theory focusing on personal

vulnerability increases social vulnerability, the more significant source of harm, to the extent that it

reinforces ageist presumptions of weakness and incapacity. Legal protection for the truly

incapable, of whatever age, exists; and beyond that, older adults should be treated in law and

otherwise like any other adult persons.175 [emphasis in the original]

Adult protection legislation, which is examined at some length in Chapter III of this

Report, provides an example of how sweeping characterizations of older persons as

“vulnerable” may open the door to interventions which may be inappropriate, and may

actually have negative effects on those the legislation is intended to assist. As American

elder law scholar Nina Kohn has pointed out, adult protection legislation may not only

be ineffective in meeting its goals and undermine the autonomy of older adults, it may

lead to concrete violations of the privacy and other rights of older adults.176

Legal scholar Martha Fineman has suggested a reconceptualization of vulnerability,

detached from specific subgroups (such as older adults or children), that is focused on

vulnerability as at the heart of the human condition, a state that “arises from our

embodiment, which carries with it the imminent or ever present possibility of harm,

injury and misfortune.”177 In this approach, vulnerability has institutional as well as

individual aspects, and suggests a relationship of responsibility between the state and

the individual:

While all human beings stand in a position of constant vulnerability, we are individually positioned

differently. We have different forms of embodiment, and also are differently situated within webs of

economic and institutional relationships. As a result, our vulnerabilities range in magnitude and

potential at the individual level. Vulnerability, therefore, is both universal and particular; it is

experienced uniquely by each of us. Important in regard to this particularity point is the fact that our

individual experience of vulnerability varies according to the quality and quantity of resources we

possess or can command. While society cannot eradicate our vulnerability, it can and does mediate,

compensate, and lessen our vulnerability through programs, institutions, and structures. Therefore, a

vulnerability analysis must consider both individual position and institutional relationships.178

While a shift in focus to state and institutional roles in addressing vulnerability may be

helpful, it is important to acknowledge that state and institutional responses to

perceived vulnerability on the part of older adults have in some cases been paternalistic,

coercive and counterproductive. It has been argued that in some cases, such as

mandatory reporting requirements for elder abuse, legal responses to vulnerability may

exacerbate rather than reduce risk.179 The legal reaction to the label of vulnerability may

be a cause of valid concern, and it is important to question whether the response of the

law to vulnerability has been appropriate, and the degree to which paternalistic or

coercive responses are indeed necessary or desirable. 
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The employment of an anti-ageist approach to the law, and the application of

appropriate principles in designing laws, policies and programs for older adults may

assist in preventing inappropriate or heavy-handed responses to vulnerability, but that

leaves open the question of whether the concept of vulnerability remains a valid and

useful one for the law as it affects older adults, despite the fact that inappropriate

responses to vulnerability have been employed in the past, or whether new concepts

and approaches are necessary. A consideration of equality-rights analysis and concepts

of risk can add to our analysis. 

2.  Applying a Substantive Equality Analysis to the Lives of Older Adults

Another approach to thinking about the ways and situations in which older adults may

need additional attention or protection in law and policy is through the lens of an

equality rights analysis. 

Constitutional and human rights guarantees of equality and non-discrimination for

older adults and for other individuals and groups who may be marginalized or

disadvantaged are discussed at some length in Chapter IV of this Report. The point here

is not so much to undertake a legal analysis as to underscore the fact that, as a society,

we have recognized equality and non-discrimination as central values, as well as the

reality that we not infrequently fall short of these values. 

It is difficult to define what we mean by “equality”, as is evidenced by the very complex

jurisprudence under section 15 of the Charter. What is clear is that “equality” does not

equal sameness: it is not a matter of “treating likes alike”. People are different, and

those differences can matter. Part of ensuring equality is recognizing, and taking into

account, the actual circumstances and characteristics of affected individuals and groups.

Inequality may result from attributing and acting on differences where none exist (due

to stereotyping, for example), but it may also result from ignoring or devaluing

differences.180 

Fineman suggests that an understanding of the universality of human vulnerability and

the shared possibility that any of us may become dependent as we age or become ill

may deepen an equality rights analysis, moving us beyond a formal equality analysis that

…brackets off vulnerability and dependency in order to be able to assume them and the resulting

disadvantages and burdens they place on individuals. If we are forced to take vulnerability and

dependency into account, it would reveal the inadequacies of our conception of equality as not

focused on substance but rather concerned merely with the formality of treatment.181

The discussion earlier in this Chapter points to some of the ways in which some older

adults may differ from some other groups, such as the greater likelihood (increasing as

age advances) of living in congregate settings, of living with certain types of

impairments and disabilities, or of withdrawing from the paid workforce and living on a

fixed income. Such differences, if unrecognized, may situate these older adults
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differently with respect to the law, and make it more difficult for them to access or

benefit from the law. 

An equality rights analysis has the benefit of being a positive approach, in that it focuses

on the ultimate purpose of interventions that target older adults or some older adults:

increasing equality. That is, it concentrates attention on moving towards a positive

outcome, rather than simply aiming to minimize a negative. Such a focus positions

older adults as rights-bearers, rather than passive and fragile subjects of others’

interventions. In contrast to concepts of vulnerability, it does not have an inherent

tendency to privilege concerns about the security of older adults over the preservation

of independence and autonomy.

3.  Older Adults and Heightened Risk

A flexible alternative to the use of “vulnerability” as a label to identify older adults who

need additional supports or protections is to focus on indicators of heightened risk. 

Unlike the concept of vulnerability, the notion of heightened risk readily accommodates

the recognition that the status of an individual will vary from situation to situation and

over time: risk is a matter of degree and not an “all or nothing” state. As well, the concept

of heightened risk focuses attention not only on the attributes of the individual but also

on factors in an individual’s immediate or broader environment. That is, the concept of

heightened risk accommodates a recognition of the societal factors that may lead to

negative outcomes, and reduces the stigma for individuals who are identified in this

way.182 That is, all humans live with risk to some degree, and risk may be increased or

decreased by the quality of the resources or assets available. Some older adults may have

lesser or greater degrees of risk of negative outcomes than others: the task is to determine

the factors or supports that will increase or decrease risk. This approach recognizes the

diversity of the older adult population, avoids applying categories in a stigmatizing way as

indicating qualities specific and inherent to older adults, and may assist in ensuring that

programs and initiatives are targeted to those who are most in need.

To identify sources of heightened risk for older adults is, however, by no means a simple

endeavour. There may be a tendency to think of risk as associated with individual

choices or conditions: for example, an individual who chooses to live on his or her own

despite increasing levels of disability may be at greater risk of injury, or an individual

who develops dementia may be at heightened risk for financial abuse. 

While there are individual elements to risk, risk must also be seen in its broader social

context. An individual’s family and other relationships, living environments, or income

sources and levels may either increase or decrease risk levels, depending on their quality

and extent. To continue the example from the previous paragraph, while the

development of health and activity limitations or disabilities may pose additional risks of

negative outcomes for older adults, those risks are as much a result of societal failures to

plan for, and include, persons with disabilities, as they are of the actual impairments.

Some social contexts that may affect levels of risk for older adults are briefly discussed
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below. This is not intended to be an exhaustive discussion, but rather to point to some

areas that may benefit from further analysis. 

Living environments: The living environments of older adults may either increase or

decrease their vulnerability, depending on their quality or on the supports available in

them. Environments which are socially isolating, reduce autonomy, or do not provide

basic physical or emotional security will increase risks for older adults. Independent and

congregate living environments may either increase or decrease vulnerability,

depending on their quality or appropriateness. However, it should be noted that there

are unique risks associated with congregate environments in that such living

environments, while providing important supports for older adults in need, may also

reduce independence and control and may have the effect of socially isolating their

residents. Residents of institutions will experience greater barriers than other older

adults in making complaints regarding their circumstances and this is particularly true

for those who live in locked-in wards.183

Family and Relationships: As was highlighted earlier, strong social relationship

supports will increase the emotional, mental and physical well-being of older adults.

Being able to contribute, practically or emotionally to the well-being of their loved ones

allows older adults to continue to be, and to feel part of, their communities.

Reciprocally, strong relationships can help maintain the ability of older adults to

continue to live in the community and maintain independence and autonomy. They

can also help to ensure that the rights of older adults are respected, whether they are

living in the community or in congregate settings. Conversely, social isolation has an

impact on health and well-being; it may also make older adults more vulnerable to

abuse or exploitation. As individuals age, family members and friends may die or

become less accessible. As well, negative societal attitudes towards older persons may

make it more difficult to make new social bonds. 

Socio-economic status: Older adults who are financially secure will be more able to

purchase necessary supports to maintain their health, participation and security, and to

ensure that their rights are respected than will older adults who are not financially

secure. Those older adults who live in low-income, and have lower education and

literacy levels may have fewer resources available to meet the challenges of aging, and

may have more difficulty finding and accessing information and supports to address

their needs.

These individual and societal factors will of course have shaped the life courses of older

adults: in some cases, heightened risk in old age may be a materialization of decisions

and disadvantages experienced across childhood, youth and middle age. For example,

as discussed earlier, persons who have experienced the effects of racism, sexism or other

forms of discrimination throughout their lives are likely to enter old age with lower

levels of literacy and education and less income security, placing them at a disadvantage

in encountering the challenges of aging. 
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During the LCO’s consultations, a common theme raised by individuals was a

heightened sense of insecurity accompanying the aging process. This insecurity was

associated with a sense of diminished control over their circumstances. Individuals

expressed anxiety about their finances once an exit from the labour force reduced their

ability to respond to losses or increased needs, their ability to maintain independence as

their health and abilities declined, their ability to retain control over their life and

maintain dignity in the face of well-intended paternalism or serious illness, and whether

they would continue to be treated with respect and consideration as age advanced. The

frequency of such comments indicated that this sense of insecurity may be a

widespread element of the experience of aging in this society. 

The law may increase or decrease the levels of risk for older adults. For example, the

legal regimes for continuing powers of attorney or for safeguarding the security of those

who live in congregate environments can either ensure that the rights of older adults

are safeguarded, or leave them at heightened risk of abuse or mistreatment. Laws of

general application that do not take into account the needs of older adults may make it

more difficult for older adults to uphold their rights. 

Societal attitudes may also affect levels of risk. In this sense, it may be reasonable to

suggest that older adults as a whole have sources of risk distinct from other groups.

While many older adults are healthy, economically secure, enjoy strong networks of

social support, and are fully engaged in their communities, they are still susceptible to

the effects of ageism. The effects of discrimination, negative attitudes and social

exclusion may result in greater risks for older adults. For example, as is discussed earlier

in this Chapter, older adults may find it harder to locate and maintain employment due

to age discrimination, leaving them at greater risk of income insecurity. This may be

particularly true for those older adults who are racialized, new immigrants, LGBTQ or

otherwise face unique attitudinal barriers. The biological changes often associated with

aging, may result in a greater sense of physical vulnerability as bodies age and become

more frail, as well as a greater risk of social isolation as family, friends and spouses age

and die. These changes may leave older adults feeling less secure. It is important to

acknowledge this, while also acknowledging that some older adults will experience this

more than others, and that this common type of disadvantage is not sufficient to justify

paternalistic intrusions into the lives of older adults in general.

Risks may combine or be compounded. For example, older women who are widowed

may face higher levels of risk due to the combination of diminished financial security

and gender-based stereotypes and disadvantages, particularly as they age and other

social supports diminish.

A focus on “risk” or “heightened risk” therefore can give us a flexible way of

understanding the dynamic contexts in which older adults live, and taking into account

situational aspects of disadvantage for older adults. It does not position disadvantage as

inherent to a particular older adult, but focuses attention on a range of factors, both

internal and external, that may contribute to negative outcomes. 
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While the concepts of (in)equality and risk bring different perspectives to the

experiences of older adults, they are linked. To develop laws, programs and policies that

aim to identify and ameliorate inequality, it will be necessary to identify those who are

at greater risk of disadvantage and negative outcomes.  

4.  Responding to Risk and Inequality Among Older Adults

Given the history of policy responses to older adults who are perceived as frail or

incapable, caution must be applied in designing legal responses to inequality or

heightened risk. The application of a set of principles that give due weight to the

importance of autonomy, dignity and participation and inclusion, and do not focus

solely on security, may assist in pointing towards responses which promote the equality

and well-being of older adults, rather than further marginalizing them. 

In tailoring responses to risk, it is important to carefully consider exactly what harms or

negative outcomes individuals are at risk for. What is the negative outcome which may

materialize? Most often we think of physical, emotional, sexual or financial abuse, but

there may be other types of outcomes – such as poverty and homelessness, social

isolation and exclusion, discrimination or crime. There are also degrees of harm, and

responses should be tailored to the level of harm that may materialize.

In her reconceptualization of vulnerability, Fineman posits that the role of governments

in addressing vulnerability is not to achieve invulnerability – an impossible task – but to

increase resilience, which she defines as “having some means with which to address and

confront misfortune”:

[I]nstitutions collectively form systems that play an important role in lessening, ameliorating, and

compensating for vulnerability. Together and independently they provide us with resources in the

form of advantages or coping mechanisms that cushion us when we are facing misfortune,

disaster, and violence. Cumulatively these assets provide individuals with resilience in the face of

our shared vulnerability.184

She suggests that these assets or resources may take five forms: physical, human, social,

ecological or environmental, and existential. This focus on increasing resilience, through

the provision of resources, provides an alternative to one of the more common

responses to risk among older adults – increasing control over and decreasing choices

for older adults. 

E.  Implications: Developing a Contextual Approach to the
Law as It Affects Older Adults

A framework for the law that focuses on advancing equality for older adults must begin

with an understanding of and respect for the needs and circumstances of older adults.

Margaret Hall has suggested that one way in which ageism may manifest in the law is

the failure to “respond appropriately to the real needs of older persons as a group

(understanding that older adults are extremely diverse), recognizing that older adults
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generally are situated differently from younger people and have different needs”.185 This

is as true for the implementation of the law as it is for the substance. 

This is not as simple as it sounds. The tendency among some to view older persons as a

homogenous “other”, characterized mainly by frailty, dependence and proximity to

death does a gross disservice to the diversity of the experience of aging and the richness

of life experiences and perspectives among older persons. Law and policy frameworks

that take as a starting point the idea of a standardized experience of aging will

inevitably result in the over- or under-inclusion of many older adults who diverge from

the imagined norm, and potentially result in injustice. This poses a significant challenge

for those attempting to develop policies and programs for older persons. 

As well, as is discussed further in the following Chapter, when making generalizations

about older adults, one must take great care that they are not tainted by stereotypes or

negative assumptions about older persons. Laws and policies must be based on research

and evidence, rather than assumptions. Demographic forces and societal trends mean

that the nature of the older adult population is continually changing, and what is true

of many older adults today may be true of only a small minority tomorrow.  

This Chapter has provided a brief overview of some of the contexts and characteristics

of older adults. These may affect the interaction of older adults as a group, with the law.

When developing, implementing and evaluating laws, those responsible should

consider how these contexts and characteristics may affect how the laws impact and are

accessed. Some examples of potential effects are included below. These are not meant

to be comprehensive, but to provide examples of how law and policy-makers may

begin to analyze the potential effects of their initiatives on older adults. Some of the

issues are dealt with at greater length in  Chapter V of this Report. 

While laws, programs and policies must recognize the capacities and individuality of

older adults, this must be balanced by the provision of additional supports for those

older adults who are particularly disadvantaged or at risk, in order to ensure that the

law promotes dignity, autonomy, participation and security for all older adults. Different

strategies may be required to ensure the autonomy and security of, for example, a 60

year old who is financially secure, healthy, and happily married, and for an 85 year old

widow who has a mobility impairment and a diagnosis of dementia, whose children live

several hours away, and who resides in a long-term care home. 

Life expectancy: While to note that older adults are likely to have less time remaining

to them than younger adults is to state the obvious; nonetheless, the potential

shortness of the time remaining to an older adult impacts, for example, on the

effectiveness of implementation and enforcement mechanisms. 

The timeliness of legal redress is an important component of access to justice for

everyone. Slow processes can discourage justice seekers, or can make remedies

ineffective by the time they are obtained. For older adults of advanced age, however,
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timeliness may take on particularly urgency, as finite life spans may mean that redress

that can only be acquired through lengthy procedures is essentially meaningless.186 Of

course, the older a person is, the greater the concern: the issue is less acute for an

individual in his or her 60s than it is for someone in his or her 80s or 90s. 

Literacy and education levels: While levels of literacy and education among older

adults will rise over time due to recent trends in education, the fact that at the current

time older adults tend to have lower levels of literacy and education than younger

Canadians has a significant impact on how many older adults access information and

therefore on their ability to understand and enforce their rights. This problem is

exacerbated by shifts in how information about legal rights is provided:

Increasingly in many parts of Canada, public information on the law and government information

about services and entitlements has been shifting from people sources to virtual sources such as

the internet. The Special Senate Committee on Aging notes that a reliance on web-based

information assumes a basic level of literacy and people’s ability to access the internet. Many older

adults, particularly older women, do not have access to or cannot use the internet.187

This means that older men and women may be less aware of their legal rights, and have

more difficulty accessing information about those rights. It becomes increasingly

difficult to navigate the legal system:

Stakeholders and members of the public universally found Ontario’s legal system to be too

expensive and too complicated for the vast majority of people. There is growing inequality

between wealthy litigants and poorer litigants. The system is seen as intimidating to the average

user and as catering to Ontario’s elite. Participants commented that the legal process was overly

complex and that such complexity led to unnecessary and harmful delays.188

It is worth noting as well that many of the laws that particularly affect older adults, such

as those related to capacity, consent and substitute decision-making, are extremely

complex, even in the best of circumstances. For example, ACE’s practitioner’s manual

on long-term care and retirement homes runs to over 600 pages, while Toronto’s Rent-

Geared-to-Income Guide explaining the law for staff and directors of cooperative and

non-profit housing, is over 200 pages. Lack of knowledge about their rights may form a

substantial barrier to access to the law for older adults.189

Labour Force Participation: While this may change in the future, it is currently the

case that most older adults have withdrawn from employment and are reliant on fixed

incomes from pensions or government programs for their livelihood. As a result, most

older adults have limited capacity to deal with significant unanticipated expenditures,

which could tip them into spending the rest of their lifetimes in poverty or financial

difficulties.  This means that for many older adults, spending the considerable sums

required to undertake litigation is not a feasible response to difficulties in accessing their

legal rights. This difficulty is exacerbated by the low levels of availability of Legal Aid. 
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Summit participants agreed that Legal Aid is under-funded and not able to fulfill properly its

mandate of ensuring that all Ontarians have equal and meaningful access to the justice system. 

Legal aid is unavailable to many lower and middle income applicants because of strict qualifying

standards. It is almost wholly unavailable in civil matters. As well, Legal Aid pays lawyers at rates

substantially below rates in private practice. As a result, fewer lawyers can take Legal Aid cases.

Litigants who do qualify for Legal Aid, particularly in rural areas, are experiencing difficulty in

finding a lawyer who will act.190

Income Security: While low-income is not currently widespread among older adults,

some groups of older adults, such as unattached older women, are disproportionately

low-income. As well, current trends in terms of pensions and retirement savings indicate

that low-income may once again become more common among older adults. This

means, for example, that costs associated with accessing legal rights and remedies

could operate as a barrier to some significant groups of older adults. 

Living Environments: While the great majority of older adults live in private

dwellings, they are significantly more likely than other adults to live in congregate

settings, such as long-term care homes. This is particularly true for women of advanced

age. This has important implications for how older adults access information, receive

services and benefits, and enforce their rights. 

Persons living in congregate settings, may face substantial barriers to accessing justice.

ACE has stated that

[t]he power imbalance between older adults and staff or health care providers in congregate

settings is one of the most significant factors contributing to an environment where older people

are reluctant to complain and seek justice. Residents are ‘captives’ of the home in which they live:

that is, they cannot do without the help that is provided, have little or no say about who provides

that care, and cannot leave and go elsewhere if they are unhappy with the care they receive. We

heard from residents at our focus groups that they do not complain due to fear of retribution by

staff members and concerns about evictions. Also, residents expressed a reluctance to ‘make a

fuss’ or ‘cause trouble’. Some residents feared they would be ‘evicted’ from the retirement home

or long-term care home if they did not comply with the ‘rules’.191

As well, persons aged 65 and older are disproportionately likely to live in rural or remote

areas,192 and may face particular access issues as a result. As noted earlier, transportation

may become a major issue for older adults who are unable to drive, and do not have

access to public transportation due to their place of residence. The lack of legal and

government services in these areas exacerbates these issues.193

Family, Relationships and Caring: Some older adults are reliant on others for their

wellbeing due to health and disability issues, financial dependency or familial dynamics.

As a result, older adults may be reluctant to complain about financial, emotional,

physical or sexual abuse by family members or caregivers (formal or informal) on whom

they are dependent for maintaining some level of independence and wellbeing.194  For
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example, for an older adult who has continued to live in the community with supports,

should a complaint result in the withdrawal of existing support systems, no other

option may be available but to move into an institutional setting, something to which

they may be adamantly opposed.

Health, Activity Limitations and Disability: With advancing age, older adults are

increasingly likely to develop physical or sensory disabilities. As well, many Canadians

will have aged with disabilities and require barrier-free services. This means that

buildings and services must be designed for accessibility. For example, materials posted

on websites should be accessible to screen readers, levels of ambient noise adjusted for

those who are hard-of-hearing, and physical barriers removed for those who are using

wheelchairs, walkers, scooters or other mobility devices. 

Along these lines, the physical accessibility of law-related institutions becomes

increasingly important, as inaccessible law offices, government services, administrative

tribunals and courthouses will make it impossible for many older adults to access their

legal rights.195

Older adults also face disproportionate transportation-related barriers: with age, older

adults become less likely to drive, and public transportation services may be non-

existent (in rural and remote communities) or physically inaccessible.196 Older adults

may therefore have difficulty in travelling to access justice-related services. 

As well, ill-health may undermine the stamina required to undertake lengthy or onerous

legal procedures. 

While most older adults have no significant cognitive deficits, adults may age with

intellectual or developmental disabilities. There is also a risk of developing cognitive

disabilities, such as dementia, with age.  Such disabilities may affect memory or

decision-making skills, which may have a significant impact on the ability of these older

adults to understand and to access rights and benefits. 

Persons who have aged with mental or intellectual disabilities, or who have developed

cognitive disabilities with age, will experience a range of barriers to access to the law,

from a lack of plain language publications about the law to problems with Ontario’s

capacity and guardianship regimes. One example is the lack of provision for litigation

guardians at administrative tribunals:

There is no provision to appoint a legal case worker or litigation guardian to act on behalf of a

tenant who is mentally incapable of filing an application and pursuing a remedy at the [Landlord

Tenant] Board. This interferes with the ability of tenants with mental illnesses to enforce their

rights, including defending themselves against eviction. Tenants may not properly recollect events,

understand the legal process, remember to attend at hearings or retain legal representation until

after an eviction order has been enforced.197
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ARCH, the specialty legal clinic for disability-related issues, undertook a project on the

capacity of parties before administrative tribunals and has released an extensive report

with recommendations for law reform on this issue.198

Intersecting Identities: Age is, of course, just one aspect of the identity of an older

person, and often is not experienced as the most important aspect of that person’s

identity. Each person’s experience of aging will also be affected by their gender,

ethnicity or racialization, Aboriginal status, sexual orientation, socio-economic status,

marital and family status, geographic location and other factors. Individuals who have

experienced marginalization or disadvantage throughout their lives due to gender,

racialization, sexual orientation, Aboriginal status or other factors may find that aging

compounds that disadvantage or changes how they experience it. Older adults from

marginalized groups are more likely to find themselves disadvantaged in their old age –

for example, living in low-income or otherwise lacking access to supports and resources.

It is therefore important for policy makers and legislators to take into account these

other aspects of aging.
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III.  ADDRESSING AGEISM AND ADVANCING
SUBSTANTIVE EQUALITY: DEVELOPING 
A PRINCIPLES-BASED APPROACH

At an early stage in this project, the LCO determined that its approach to the law as it

affects older adults would be rooted in a set of principles, building on the foundations

created by the International Principles for Older Persons (IPOP)199 and the National

Framework on Aging (NFA).200 Although there are challenges in defining and grounding

principles, a principles-based approach can provide a set of norms against which to

evaluate existing or potential laws policies and programs.  

Based on the results of its consultations, the LCO decided that the principles should have

their roots in an anti-ageist approach to the law and aim to advance substantive equality.

That is, the norms which are identified through the principles should proactively address

negative attitudes and approaches (at the level of both individuals and systems) to older

adults as they are manifested in the law. Through research and consultations, the LCO

has identified six guiding principles for the law as it affects older adults. 

In keeping with this approach, this chapter of the Report outlines some key features of

ageism, and the values on which to base a framework for the law that is centred on

substantive equality. The second part of this Chapter builds on this foundation to analyze

and define principles for the law as it affects older adults, and to briefly consider some

implications for their application. 

A.  Understanding Ageism

Any systemic framework for the law as it affects older adults must incorporate an

understanding of the barriers that older adults face, both in the law and in society at

large, and must develop an approach that addresses those barriers and that is based on

a positive understanding of and respect for older adults. 

The concept of ageism provides a starting point for understanding how older persons

may be marginalized, excluded or disadvantaged in the development or application of

the law.  

1.  The Concept of Ageism

The concept of ageism developed relatively recently. Robert Butler, an American,

pioneered an influential approach to the issue in the late 1960s. He defined ageism as

[a] process of systematic stereotyping or discrimination against people because they are old, just

as racism and sexism accomplish with skin colour and gender. Ageism allows the younger

generation to see older persons as different than themselves; thus they subtly cease to identify

with their elders as human beings.201
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Butler pointed out that ageism manifests in a variety of forms, including stereotyping,

negative attitudes, discriminatory behaviours, avoidance and social exclusion. Ageism

may derive from ignorance – the lack of contact between younger and older persons –

or from a profound fear of aging and death. It may also serve a rational purpose, in

justifying preferential treatment of younger persons and excluding older persons from a

share of societal resources.202

Ageism may also manifest as systemic disadvantage and exclusion of older persons in

societal institutions. The Ontario Human Rights Commission (OHRC) has defined

ageism as “a socially constructed way of thinking about older persons based on

negative stereotypes about aging as well as a tendency to structure society as though

everyone is young.”203

For the purposes of this Project, ageism may be defined as a belief system, analogous to

racism, sexism or ableism, that attributes specific qualities and abilities to persons on the

basis of their age. Ageism may manifest with respect to older adults in attitudes that see

them as less worthy of respect and consideration, less able to contribute and participate in

society, and of less inherent value than others. Ageism may be conscious or unconscious,

and may be embedded in institutions, systems or the broader culture of a society. 

There have been considerable efforts, both in Canada and internationally, to identify

and address ageism and age discrimination. The United Nations declared 1999 the

International Year of Older Persons, and there are now a plethora of international

documents focused on inculcating respect for and addressing the needs of older

persons.204 Advocacy organizations like CARP205 vigorously represent the views and

needs of their constituencies, while Ontario’s Advocacy Centre for the Elderly (ACE) has

been a major force in promoting law reform relating to older persons. In 2000, the

OHRC undertook a high-profile endeavour to raise respect and awareness about the

human rights of older persons and to advocate for reforms in law and policy.206 The

Senate Special Committee on Aging has recently completed a multi-year project on

older persons in Canada.207 Change is underway, and attitudes towards older persons

continue to evolve. 

However, ageism and age discrimination are still frequently treated less seriously than

other forms of prejudice and discrimination. It has been noted that

[i]t is the case … that age discrimination tends not to attract the moral outrage as do many other

forms of discrimination. This may reflect in part the fact that we all can expect to be older, but we

will not all be members of the other groups involving prohibited grounds for discrimination.

Furthermore, age discrimination is often justified in the minds of some in that it involves more

opportunities for others, such as jobs and promotion opportunities if, for example, mandatory

retirement prevails.208

The OHRC has stated that it “is very concerned that ageism and age discrimination do

not appear to invoke the same sense of moral outrage and condemnation as other

forms of unequal treatment.”209

Ageism may manifest
with respect to older
adults in attitudes that
see them as less worthy
of respect and
consideration, less 
able to contribute 
and participate in
society, and of less
inherent value than
others. Ageism may 
be conscious or
unconscious, and 
may be embedded in
institutions, systems or
the broader culture 
of a society. 
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Ageism has its basis in a set of pervasive stereotypes and negative attitudes towards

older persons. 

2.  Stereotypes and Negative Attitudes Regarding Aging and Older Adults

Negative attitudes towards aging and older persons are not inevitable. Some societies

value their elders highly as sources of wisdom, knowledge and experience. The Madrid

International Plan of Action on Ageing (MIPAA) points out, “[r]ecognition of the authority,

wisdom, dignity and restraint that comes with a lifetime of experience has been a

normal feature of the respect accorded to the old throughout history.”210

However, many have pointed to the lack of positive images of aging in our own

society.211 The Special Senate Committee on Aging stated that

[i]t is difficult to talk about aging in a positive way in a society which fights aging so vigorously. We

are assailed with advertising which promises eternal youth. Changing this view will take a

concerted effort.212

The MIPAA, the OHRC and the Special Senate Committee on Aging have all recommended

government initiatives to promote positive images of aging.213

Some have identified the roots of negative attitudes and stereotypes in the significant

age segmentation of our society, in which young, middle-aged and older persons

occupy separate social and functional spheres. Associated with this is age segregation,

where older persons are separated from the mainstream institutionally, culturally and

spatially. Some academics have described old age as “a separate country”. The result is

an “us and them” separation between older and younger persons. 

[A] key weapon against stereotypes and prejudices is intergroup contact, which allows individuals

the opportunity to challenge homogenized categories and see beyond stigmatized characteristics

to other relevant qualities of persons in a pivotal category. In our view, arenas that facilitate

ongoing interaction, familiarity and personal knowledge across age categories are hard to come

by. Institutional arrangements that segregate older and younger persons from each other, and

from other age groups, restrict opportunities for individuals to form stable cross-age

relationships.214

Others have pointed to the development of what some have termed a “youth cult” that

associates youth with the future and new technology.215 The Special Senate Committee

on Aging noted in its Final Report that ours is a youth oriented society. Growing older is

viewed as “something to be denied, avoided at all costs, and kept hidden”.216

As well, there are commonly negative, even catastrophic, perceptions of the

demographic reality of an aging society. An apocalyptic view of demographic trends

and an assumption of intergenerational conflict for scarce resources is a common theme

in media, fuelling fears about the sustainability of public programs such as medicare

and the Canada Pension Plan (CPP).217 Older persons are viewed as burdens, not only

Negative attitudes
towards aging and 
older persons are not
inevitable. Some
societies value their
elders highly as sources
of wisdom, knowledge
and experience.
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on individual family members, but on society as whole. They therefore become targets

for resentment. The MIPAA notes that “older persons are disproportionately portrayed

as a drain on the economy, with their escalating need for health and support

services.”218 ACE notes that stereotypes about older adults as sickly, and the belief that

this group is responsible for increases in health care costs, may support policies to

reduce social programs for care, and may send the message that older adults are not

entitled to services.219

Older persons may internalize negative images of aging, which may lead to self-

imposed limits on their activities. They may give up their independence or refrain from

participating in society in conformance to expectations about what is “appropriate” for

persons their age.220 The Expert Panel on Older Workers noted that one of the barriers

that older workers may experience in seeking re-employment is lack of self-esteem or

self confidence: older workers may perceive that employers will not see value in them,

saying, “who would want to hire me? I’m too old”.221 Internalized ageism may result in

older adults accepting the negative valuation placed on older persons, and rejecting

any association with “old people”.222

There is a constellation of commonly found stereotypes and negative attitudes

regarding older persons. The most commonly expressed are the following:

•  Older adults are homogeneous and age is the defining characteristic of 

older adults.

•  Old age is a time of looking backwards, and older adults are resistant to change

and unwilling to learn new things.

•  Old age is a time of inevitable decline, and older adults are mentally or physically

frail and incapable.

•  Older adults have nothing further to contribute, and are simply waiting for

death. 

•  Older adults are burdens, dependent on others and passive recipients 

of services.

While these are stated in very strong forms, they exist, of course, in various shades and

degrees, and may co-exist with other, more positive images and attitudes towards older

persons.  It is also important to keep in mind that all older adults will not be subject to

ageist attitudes and stereotypes to the same degree, so that those with greater economic

power, or who live within communities where they have greater social capital may

experience less ageism than other more disadvantaged older adults.223

As was highlighted in the previous Chapter, in considering stereotypes regarding older

persons, it is important to take into account how these may be exacerbated or

compounded for persons who are identified by other sources of disadvantage, such as

gender, sexual orientation, disability, racialization or Aboriginal identity, citizenship or

low-income. For example, stereotypes regarding the declining capacities of older adults

may be exacerbated for older immigrants for whom English is a second language, who

[A]ll older adults will 
not be subject to ageist
attitudes and stereotypes
to the same degree, so
that those with greater
economic power, or who
live within communities
where they have greater
social capital may
experience less ageism
than other more
disadvantaged 
older adults.
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may be treated with very low levels of patience. Older women are particularly affected

by negative attitudes about the attractiveness of older persons, and often assigned very

low status. Older adults who have faced discrimination throughout their lives, such as

LGBTQ or racialized older adults, and who have coped by trying to blend in and not be

noticed, may be especially affected by the tendency to overlook older adults and their

needs: the combination of their reluctance to complain and the tendency to ignore their

needs may result in their complete invisibility to service providers and policy makers.

The end result of these negative attitudes and stereotypes is the conclusion that older

persons are worth less than other people, and are less deserving of respect,

consideration and attention. An anti-ageist approach to the law must begin by

replacing these stereotypes and negative attitudes with more accurate (and more

positive) ideas about the realities of aging and of older adults. 

3.  Valuing Older Adults

Stereotypes and negative attitudes regarding older adults are generally based on

inaccurate ideas regarding older adults, as well as on a failure to appreciate our

common humanity. Rather than stereotypes, the law as it affects older adults should be

based on a positive set of ideas and values. 

OLDER ADULTS AS DIVERSE INDIVIDUALS

Instead of getting more alike, as we age, we continue to get very different. 

LCO Consultation Questionnaire Respondent

As is clear from the brief outline of the circumstances of older adults in Chapter II of this

Report, despite some commonalities in the experience of aging, older adults are an

extremely diverse group, despite the societal tendency to view them, for many

purposes, as a homogenous category. The Special Senate Committee on Aging,

contemplating the diversity among older adults, commented as follows:

What is the common thread weaving through the lives of such diverse people? As a starting point,

they are united by being in an age category which defines them as seniors. This categorization

plays a large part in defining the roles they are expected to play in society. Too often, the

categorization of ‘senior’ overtly or subtly limits the horizons of the possible. This is ageism.224

The tendency to put an older person’s age first and foremost, and the corresponding

inability to see older persons as individuals with widely varying life experiences,

characters, likes and dislikes, hopes and fears, abilities and limitations, is perhaps the

basis for all forms of ageism.  

We are people first, older adults second. 

LCO Consultation Questionnaire Respondent

Academics have pointed out that categories, such as those based on age, are

unavoidably homogenizing and foster tensions between social groups. As one writer

The tendency to put 
an older person’s age 
first and foremost, 
and the corresponding
inability to see older
persons as individuals
with widely varying 
life experiences,
characters, likes and
dislikes, hopes and 
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the basis for all forms 
of ageism.
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describes it, “the prejudiced person exaggerates the extent to which members of the

same group are similar to one another, and at the same time chooses to view people

belonging to different groups as being very different”.225 This leads to a perception that

all older adults are the same and their older age is the most important of their

attributes. The resultant assumptions and stereotypes may vary, from the image of all

older adults as “wise elders” to, on the other end of the spectrum, images of older

persons as uniformly frail, depressed and out-of-touch with contemporary society.  This

frame of mind is most easily identified in the use of age-based categories in the law, an

issue discussed at length in Chapter IV of this Report. 

Recognition of the diversity of older adults is therefore central to combating ageist

attitudes and ideas. 

OLDER ADULTS AS CAPABLE OF GROWTH, CHANGE AND LEARNING

The stereotype of older persons as living in the past, resistant to change and unwilling

to learn new things surfaces most frequently in the employment context. The Expert

Panel on Older Workers noted that employer attitudes may create significant barriers for

older workers, in that employers may perceive older workers as less adaptable, less

learning-oriented or less amenable to adopting and using new technologies.226

The Supreme Court of Canada decision in Stoffman v. Vancouver General Hospital

reflected some of these stereotypes about older workers. In considering the Hospital’s

policy requiring physicians to retire at age 65, the Court commented that 

[The Hospital] cannot be said to have acted unreasonably in concluding that the retirement, as a

matter of course, of those who had reached the age of 65 would ensure the departure from staff

of those who would generally be less able to contribute to the hospital’s sophisticated practice.227

The OHRC has pointed out that these kinds of assumptions are simply stereotypes:

These ideas about older workers are simply myths that are not borne out by evidence. In fact,

there is significant evidence that older workers:

•  are highly-productive, offering considerable on-the-job experience;

•  do as well or better than younger workers on creativity, flexibility, information processing,

accident rates, absenteeism and turnover;

•  can learn as well as younger workers with appropriate training methods and environments; and

•  do not fear change but rather fear discrimination.228

The OHRC goes on to note that as aging is an individual experience, it is wiser to

evaluate people individually, rather than on their chronological age. Generalizations

about ability based on aging are likely to lead to error. 

The stereotype of 
older persons as living 
in the past, resistant to
change and unwilling 
to learn new things
surfaces most 
frequently in the
employment context.

72 Law Commission of Ontario



ADDRESSING AGEISM AND ADVANCING SUBSTANTIVE EQUALITY: DEVELOPING A PRINCIPLES-BASED APPROACH

It is important not to lump seniors into one category. Most have interests, like to be independent and

appreciated for their individual qualities. Many are active volunteers. Seniors are survivors and have

experienced varied situations. Their knowledge needs to be respected. However, they also need

opportunities to learn new things. 

LCO Consultation Questionnaire Respondent

CHALLENGING ASSUMPTIONS ABOUT HEALTH AND ABILITY AMONG OLDER ADULTS

Despite the fact that health and ability vary widely among older adults, and that most

older adults are in fact in good mental and physical health, older adults are often

assumed to be frail or incapable, whether physically or mentally. Social science

researchers point to the prevalence of “elderspeak” in which older adults, regardless of

levels of health and ability, are spoken to in a manner similar to that used with small

children, and the widespread phenomenon of “overhelping” older adults who are quite

capable of caring for themselves, as two instances of this type of ageist thinking.229 

It’s very annoying when people talk down to older persons; e.g., calling them ‘dear’. People should not

assume an older person requires help either physically, ask them if they need or would like help, or

mentally. Don’t assume they didn’t understand or can’t answer because they took longer to respond. 

LCO Consultation Questionnaire Respondent

During the LCO’s consultations, many participants raised concerns about the tendency

of service providers to assume incapacity on the part of the older person, and to defer

to younger family members or even fail to address the older person at all. 

The assumption that older adults are necessarily limited in their health and abilities can

lead to under-treatment for actual illnesses or health care needs. Health care providers

may take the approach that “this is what can be expected at your age”, or that

“nothing can be done”. Mental health issues among older adults may go untreated

because depression and cognitive decline are considered to be a natural part of the

aging process.230

Similar issues have arisen in the context of the provision of legal services. Lawyers are

not immune from the effect of stereotypes regarding older persons and these may

shape the ways in which legal advice and representation is provided. Whether through

law school courses or otherwise, there is a dearth of training or education for lawyers on

serving older clients.231 The Ontario Bar Association (OBA) notes that there are

guidelines for practitioners serving older clients, but many of the guidelines are out of

date, their availability is not known to those who need them and they are often not

followed.232 For example, ACE has received complaints about lawyers failing to consult

with their (capable) older clients, and instead seeking instruction from the older adult’s

friend or family member.233 The OBA recommended that the LCO consider whether

there should be a minimum level of training in age-related issues in professional

curricula and the promulgation of guidelines within each health and legal profession to

address age-related rights and services.

During the LCO’s
consultations, many
participants raised
concerns about the
tendency of service
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A study reviewing American guardianship, will and trust decisions found that, with

surprising frequency, advanced age was treated as synonymous with cognitive decline

and the need for guardianship.  In a number of decisions, advanced age was the only

reason given for the imposition of guardianship or was one of the factors considered in

determining undue influence in will and trust cases. The researcher also pointed to

these attitudes as a reason for the underutilization of limited guardianship provisions:

advocates assumed it would be a waste of time and effort to craft limited guardianship

agreements since it was assumed that the client’s condition would inevitably deteriorate

and require further action.234 Similarly, the OBA, in its submission to the LCO’s

preliminary consultation, highlighted concerns regarding Ontario’s capacity and

guardianship regime as examples of ageism in the law. The OBA pointed, for example,

to concerns about the extent to which stereotyping, as well as a lack of education and

training among health professionals, contributes to a misunderstanding as to the

definition of capacity.235

In emphasizing the capabilities of older adults, it is important not to stigmatize or fail to

consider those older adults who are living with disabilities or health deficits. Here,

concerns regarding ageism must also incorporate an anti-ableist approach. The

existence of impairments or disabilities among some older adults should not relegate

these individuals to lower levels of respect and consideration, lead to blanket

assumptions about what they can or cannot do, nor obscure their rights to have their

autonomy, dignity and individuality recognized. Negative attitudes towards older

persons on the basis of assumptions about their health and abilities are also ableist

attitudes, and must be recognized and addressed as such. 

For this reason, some have expressed concerns about emerging stereotypes and social

pressures regarding “good” and “bad” aging, in which a “good” older age is healthy,

self-reliant and active, as opposed to a “bad” older age characterized by sickness,

dependency and premature death. As one focus group participant commented, “There

is a pressure to be healthy, active, financially secure – to ‘have the yacht’. If you don’t

have all that, then it’s like you’re a failure”.236

The biggest problem with stereotypes of good and bad old age is that they marginalize the 

most vulnerable older adults, those with the fewest personal and economic resources, who 

are particularly likely to be unattached, female, in precarious health, and to have limited 

support networks. Stereotypes of good and bad may further devalue and segregate these 

more marginalized older adults, reinforcing the social, economic, and cultural differences 

between those who do and those who do not ‘age well’.237

VALUING THE CONTRIBUTIONS OF OLDER ADULTS

Related to the belief that old age is inevitably associated with incapacity and decline is

the attitude that older persons have nothing further to contribute, and that they do

not, in fact, make any worthwhile contributions – they are simply waiting for death.

[S]ome have expressed
concerns about emerging
stereotypes and social
pressures regarding
“good” and “bad”
aging, in which a
“good” older age is
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to a “bad” older age
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and premature death.
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The obvious example, of course, is the exclusion of older persons from the market

place, either formally, such as through mandatory retirement policies and the laws that

upheld them, or informally, through age-based discrimination by employers. 

While older adults can and do make valued contributions in the workplace, it is also

important not to focus on economic productivity as the sole source of human

contribution or value. Humans contribute to their societies in many other ways, such as

volunteering in the community, providing care for loved ones, giving emotional support

to friends and families, and the provision of advice and mentoring based on wisdom

and accumulated experience. According to Statistics Canada, a significant portion of

older adults help others, and they do so in a variety of ways, whether it is helping

persons living outside their home with domestic work, home maintenance or outdoor

work, providing childcare to family members, teaching and giving practical advice, or

giving emotional support.238

As our society ages, it is vital that all citizens, especially the elderly, are treated with respect, with dignity

… Those of us who have retired have not withered away, but are a vital part of society with a vast

wealth of experience and knowledge to pass on to the younger members of our society, even if we can’t

come up with all of the advances in technology!

LCO Consultation Questionnaire Respondent

Even the non-economic contributions of older adults are often devalued, however. An

example is a British Columbia case where a 77-year-old woman died due to the

negligence of a nursing aide. The court declined to award damages to her children for

loss of care and companionship on the basis that “their mother had long since ceased

to be a companion for she had been physically, mentally and emotionally incapacitated

for a considerable time before her death”.239

OLDER ADULTS AS ACTIVE PARTICIPANTS IN THEIR OWN LIVES AND COMMUNITIES

Older adults are often conceived of as dependents, and as passive recipients of services.

As noted above, discussions of Canada’s aging demographics frequently characterize

this trend as a crisis and a burden, focusing on concerns regarding the costs of

increased health care and social service entitlements. 

Older people are on a lifelong continuum of participation in the community and their contribution and

participation does not diminish in importance as they age. They are part of the circle (cycle) of life and

their needs must be considered to be important as those for all other ages and stages. 

LCO Consultation Questionnaire Respondent

As a result of this mindset, the social and economic contributions made by older adults

often go unrecognized. For example, discussions of caregiving needs often focus on

older persons solely as recipients of care and consider how the “sandwich generation”

can be better supported to provide eldercare. This is certainly a need and is an

important issue. However, the role of older persons in providing care for others –

whether for their aging spouses, for their adult sons and daughters with disabilities, or

as primary caregivers for their grandchildren receives considerably less attention and
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discussion. Supports are inadequate for all caregivers; however, older caregivers are

particularly invisible in these discussions. For example, despite the importance of the

relationships between grandparents and grandchildren, grandparents may find

themselves in a precarious situation and without legal status regarding access to their

grandchildren upon the breakdown of the parent’s marriage.240 Similarly, approximately

20,000 Ontario children are currently being cared for by their grandparents. Close to

half of these caregivers are single grandmothers, and approximately one-third of these

families are living in poverty. These grandparents have raised concerns regarding the

lack of social supports and legal protections for their unique circumstances.241

4.  Manifestations of Ageism

Negative attitudes towards older adults may be manifested in a variety of ways. The

most commonly identified are invisibility and paternalism. 

INVISIBILITY

Some social scientists have put forward the theory that ageism has its source in the

natural human fear of our own deaths and physical frailty. Older persons are direct

reminders of our own mortality. As one writer puts it, 

[a]geism exists precisely because elderly people represent our future in which death is certain,

physical deterioration probable, and the loss of current self-worth-enhancing characteristics a

distinct possibility.242

In a society that places great value on youthful looks, mental agility, competence,

strength and quickness, the association of older persons with decline leads to distancing

from and negative attitudes towards older persons. 

Because older people tend to be associated with death, younger persons may adopt ageist

attitudes and behaviors to distance themselves from older people. This may include blaming the

older person for their state (e.g., external indicators of aging). Doing this may allow the younger

person to deny the reality that they too will eventually become part of that outgroup.243

One of the most common forms of discrimination against older adults is social

exclusion. Age discrimination and, in the past, mandatory retirement policies, have led

to the exclusion of older adults from the workplace. Frequently, older adults are hived

off into separate living spaces. Professionals like health care workers or lawyers are

unlikely to choose to specialize in working with older persons: although geriatrics is a

recognized medical specialty, there is an ongoing shortage of qualified professionals,

and in Canada, elder law is a fledgling area. Service providers tend to spend less time

with and overlook the needs of older persons. In this way, older persons become in

many ways invisible.244

Too often elder people are removed from the general population, either in adult or seniors residences

and communities or in nursing homes, and as such can be more easily forgotten by the public at large. 

LCO Consultation Questionnaire Respondent
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This exclusion has wide-ranging consequences for older adults. As one article has

argued in the context of disability rights, invisibility can have a dramatic impact on the

ability to access and enjoy civil and political rights, and on social policy:

To sum up, the relative or absolute invisibility of persons with disabilities has meant that the legal

structures created to advance private freedom (protection against the abuse of power) and public

freedom (participation in the mainstream) have either not been applied or have been applied with

less rigour in the case of persons with disabilities. 

This has produced a category of person who, while being dependent on the public sphere for

survival, lacks access to or influence over public policy. Such persons are denied full admission to

public power and full control over their individual destiny. They remain outside the mainstream of

society. This lack of presence – or invisibility – serves to reinforce stereotypical assumption about

persons with disabilities. It encourages a lack of respect for people with disabilities as rights holders

on an equal footing with others.245

The authors go on to suggest that the human rights movement be conceptualized as a

“visibility project”. While the issues for older adults and for persons with disabilities

diverge in many ways, this perception about the effects of invisibility on the ability to

fully participate in the community and to claim rights is equally applicable to older

adults, particularly for those who have withdrawn from the workforce, have significant

health or ability limitations, or are living in congregate settings where they are often

physically as well as psychologically removed from the mainstream. 

PATERNALISM

Philosopher Gerald Dworkin defines paternalism as follows:

When [rules, policies and actions] are justified solely on the grounds that the person affected

would be better off, or would be less harmed, as a result of the rule, policy, etc., and the person in

question would prefer not to be treated this way, we have an instance of paternalism.246

The concept of paternalism raises questions about individual autonomy and its limits,

respect for personhood, and the tradeoffs between regard for the welfare of others and

regard for their right to choose for themselves. Some may consider paternalism

necessary or justified where the persons in question have limitations in their rationality

and questions are raised about their ability to exercise their autonomy. 

I think at times others try to do too much to help, and as a result one occasionally feels useless.

LCO Consultation Questionnaire Respondent

As it applies to older persons, paternalism may often manifest in the removal of

decision-making opportunities for older persons under the guise of protecting their

“best interests”. Older persons may be assumed to be less capable of exercising their

autonomy, and in greater need of protection. 
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Paternalism towards older persons as a group is therefore based on the stereotype of

older persons as vulnerable, incompetent and declining. 

This type of paternalism is linked to what some call “compassionate ageism”.  This type

of ageism takes the form of trying to protect older persons from harm and to improve

their lives. While this conjunction of paternalism and benefits may respond to the needs

of some older adults, this kind of ageism, like any other, may damage older persons by

removing their opportunities for self-determination and undermining their dignity.247

The prevalence of paternalistic views towards older persons is the reason why older

adults and their advocates generally place independence and autonomy at the centre of

any approach to law and policy relating to older persons. ACE states that

[i]t is the opinion of ACE that the overarching principle that should guide the law as it affects older

adults is that seniors are people. They are presumed to be capable of making decisions and they

have the right to make foolish decisions, if they so choose. The government must be careful not to

create laws, in its overzealousness to protect so-called vulnerable older adults, which actually limit

their rights.248

B.  Developing Principles for an Anti-Ageist Approach

1.  The Value of Principles in an Anti-Ageist Approach

Given the pervasiveness of stereotypes and negative attitudes regarding older adults

and their negative impact on this group, the MIPAA recommends that states should:

Develop and promote a policy framework in which there is an individual and collective

responsibility to recognize the past and present contributions of older persons, seeking to

counteract perceived biases and myths and, consequently, to treat older persons with respect and

gratitude, dignity and sensitivity.249

In its 2008 submission to the LCO, CARP pointed out that all principles must be

considered and interpreted in light of the larger goal of developing an anti-ageist

approach to the law:

We strongly endorse all the principles outlined by the Commission. While slightly different, they

do not differ in substance. The important issue is what goal the principles serve. The common

thread through all the stated principles is anti-ageism. The principles embraced in law should be

conducive to people living active, independent and purposeful lives as they age without having to

face legal and social barriers as they age.250

In developing its policy framework, the LCO has therefore adopted a principles-based

approach grounded in a set of principles that can be applied to counteract negative

stereotypes and assumptions; reaffirm the status of older persons as equal citizens and

bearers of both rights and responsibilities; and that encourages the government to take

positive steps to secure the well-being of older adults. 

The prevalence of
paternalistic views
towards older persons 
is the reason why 
older adults and their
advocates generally 
place independence 
and autonomy at the
centre of any approach
to law and policy
relating to older persons.
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Such an approach builds on the work already done at the domestic and international

level, through policy documents such as the NFA and the IPOP. As a foundation for an

approach to the law, a principles-based approach is grounded in the values underlying

the Charter of Rights and Freedoms and human rights law.  

Based on the preceding section of this Chapter, in identifying and interpreting

principles for the law as it affects older adults, consideration must be given to how the

principles can promote valuing the worth, contributions, abilities, diversity and

participation of older adults. 

Building on the analysis in Chapter II, it is the LCO’s view that a framework of principles

must be flexible enough to take into account the evolving circumstances of older adults

themselves, and be interpreted in such a way as to incorporate the voices and

experiences of older adults themselves. 

2.  Sources for the LCO’s Principles

The LCO has reviewed existing international and domestic policy and legal frameworks

to identify key principles and how they have been interpreted in various settings. This

section provides a brief introduction to the most important of these source documents. 

It is important to note that while most of these sources are not legally binding on

Canadians, they were created through extensive research and consultation with older

adults and the organizations that represent them, and so have significant persuasive value.

INTERNATIONAL DOCUMENTS

In addition to numerous international instruments setting out broadly based rights and

principles, such as the International Covenant on Social, Economic and Cultural Rights251

and the International Covenant on Civil and Political Rights,252 there are a significant

number of international documents devoted specifically to the rights and needs of older

persons. A Draft Resolution on a Declaration of Old Age Rights was developed as early as

1948. Beginning in the 1980s, there has been considerable work done to develop and

implement an international plan of action on aging, with a first plan developed through

the first World Assembly on Ageing253 in Vienna in 1982, and a second plan put forward

through the second World Assembly on Ageing in Madrid in 2002. There have been

numerous General Assembly Resolutions related to the implementation of these action

plans, and a variety of other documents developed in support. The most relevant of

these international documents are described below. 

United Nations International Principles for Older Persons (IPOP) (1991)

Perhaps the most important of the international documents related to older persons, 

is the  IPOP.254 These were adopted in 1991, pursuant to the United Nations

International Plan of Action on Ageing.255 The IPOP do not have the same status as a

Convention: they are not ratified by states and do not impose obligations. However, the

principles identified in the IPOP provide a broad and general framework of principles
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that are applicable across a wide range of cultures and circumstances, and that can

guide states in their policy and program development.

The IPOP are based on the recognition of

• the contribution of older persons to their societies;

•  the fundamental worth and dignity of all persons, as articulated in the various

human rights documents of the United Nations;

•  the diversity of older persons, which requires a variety of policy responses;

•  the unwarranted stereotypes regarding their capacities and abilities to which

older persons are subject; and

•  the strains on family life which may arise on those providing care to frail 

older persons.

The IPOP adopts and elaborates on five principles: independence, participation, care,

self-fulfillment and dignity. 

Madrid International Plan of Action on Ageing, MIPAA (2002)

The MIPAA256 arose from the Second World Assembly on Ageing, a follow-up and re-

evaluation of the outcomes of the 1982 Assembly in Vienna. MIPAA calls for changes for

attitudes, policies and practices in all sectors so that the potential of an aging society

may be achieved. It identifies a number of central themes, including

•  the full realization of all human rights and fundamental freedoms of 

older persons;

•  the achievement of secure aging, which involves eradication of poverty in 

old age;

•  empowerment of older persons to fully and effectively participate in the

economic, social and political lives of their societies;

•  provision of opportunities for individual development, self-fulfillment and

wellness throughout life, including in later life;

•  ensuring the enjoyment of economic, social, cultural, civil and political rights;

•  recognition of the crucial importance of families and intergenerational

interdependence; and

•  provision of health care, support and social protection for older persons. 

MIPAA emphasizes the importance of mainstreaming aging into policy and program

agendas, and linking aging to frameworks for social and economic development and

human rights. Three priority directions are identified: ensuring that older persons are

full participants in the development process and share in its benefits; advancing health

and well-being into old age; and ensuring enabling and supportive environments. 

World Health Organization (WHO) Active Ageing Policy Framework (2002)

The WHO developed its policy framework on active aging as its contribution to the

2002 Madrid International Assembly on Ageing, at which MIPAA was developed.
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Through this framework, the WHO adopted a vision of “active ageing”, which it

defined as “the process of optimizing opportunities for health, participation and security

in order to enhance quality of life as people age”. The WHO states

[a]ctive ageing … allows people to realize their potential for physical, social and mental well-being

throughout the life course and to participate in society according to their needs, desires and

capacities, while providing them with adequate protection, security and care when they require

assistance. 257

The WHO framework shifts away from a needs-based approach, which assumes that

older persons are passive targets, to a rights-based approach that recognizes the rights of

people to equality of opportunity and treatment in all aspects of life as they grow older.

It also adopts a life course perspective on aging, recognizing that older people are not

one homogeneous group, and that individual diversity tends to increase with age. 

The Charter of Rights and Freedoms and Human Rights Laws

The specific provisions of the Charter and the Ontario Human Rights Code that are

particularly relevant to the law as it affects older adults are discussed at some length in

Chapter IV of this Report. 

As well as their specific legal import, the Charter and the Code are important expressions

of values and principles which may help to shape an approach to the law as it affects

older adults. The discussion in this section focuses on the Charter and the Code as

sources of potential principles for the law as it affects older adults, leaving other issues

for later discussion. 

The Canadian Charter of Rights and Freedoms 

The Charter rights most important to the identification of principles for the law as it

affects older adults are those set out in sections 7 and 15.

Section 15(1) of the Charter provides for equality before and under the law, and for

equal protection of the law without discrimination on the basis of a number of

enumerated grounds, including age, sex, physical or mental disability, religion, colour,

race and national or ethnic origin. Section 15(2) of the Charter shields laws, programs

and activities that aim to ameliorate the conditions of disadvantaged groups or

individuals, including those experiencing disadvantage due to their age. As a whole,

section 15 promotes a vision of substantive equality, as briefly discussed in Chapter II of

this Report. 

In R. v. Kapp, a decision interpreting section 15(2), the Supreme Court of Canada stated

that, “Section 15(1) and 15(2) work together to promote the vision of substantive

equality that underlies s. 15 as a whole.” 258 In the Supreme Court’s interpretation of

section 15 and the right to equality, the principle of dignity has played an important

role. This role reached its highwater mark in Law v. Canada, but following the decision

of the Supreme Court in Kapp, it has had a less predominant place in equality rights

As well as their 
specific legal import, 
the Charter and the
Code are important
expressions of values 
and principles which
may help to shape an
approach to the law 
as it affects older adults.
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analysis, reflecting concerns that the principle had become a hurdle to applicants.259

The Supreme Court in Kapp reaffirmed, however, that “there can be no doubt that

human dignity is an essential value underlying the section 15 equality guarantee. In

fact, the protection of all the rights guaranteed by the Charter has as its lodestar the

protection of human dignity.” The principle of dignity means that the affected

individual or group feels self-respect and self-worth, and is concerned with physical and

psychological integrity and empowerment.260

Section 7 of the Charter guarantees the life, liberty and security of the person, and the

right not to be deprived of these except in accordance with the principles of

fundamental justice. The right to liberty has been interpreted as including the right to

make fundamental personal decisions, as well as freedom from physical constraint and

interference with physical freedom.  Liberty includes the right to an irreducible sphere

of personal autonomy regarding matters that “can properly be characterized as

fundamentally or inherently personal such that, by their very nature, they might

implicate basic choices going to the core of what it means to enjoy individual dignity

and independence.”261 Within that sphere, individual choices must be free from state

interference.  Security of the person has been interpreted by the Supreme Court of

Canada as including an individual’s “psychological integrity”262 where the interference

is sufficiently serious.  

The Ontario Human Rights Code

The purpose of the Ontario Human Rights Code, as expressed in its Preamble, is to

recognize the inherent dignity and worth of every person and to provide for equal

rights and opportunities without discrimination. The provisions of the Code are aimed at

creating a climate of understanding and mutual respect for the dignity and worth of

each person, so that each person feels a part of the community and feels able to

contribute to the community.263

The Code prohibits discrimination on the basis of age, as well as of sex, sexual

orientation, disability, family and marital status, race, ethnicity, place of origin, and

several other grounds. Where it is necessary in order to ensure equal treatment without

discrimination on the basis of age, older persons have the right to accommodation up

to the point of undue hardship for needs associated with their older age.  These rights

extend to the social areas of employment, housing, goods and services, professional

and occupational associations, and contracts. Like the Charter, the Code permits special

programs to alleviate hardship or economic disadvantage or that are designed to assist

individuals or groups to attempt to achieve equal opportunity.264

The OHRC has broad powers to advance the purposes of the Code as expressed in the

Preamble. These powers include the ability to develop statements of policy, interpreting

the provisions of the Code. The OHRC has developed a Policy on Discrimination against

Older Persons because of Age,265 which was released in 2002 and updated in 2007. The

Policy outlines a principled analysis of the  application of human rights protections

related to older age. Based on its research and public consultation, the OHRC adopted
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the principles of the NFA as part of its policy analysis. It harmonized these with the

fundamental human rights principles of dignity, participation and inclusion, and

individualization. The Policy emphasized an anti-ageist approach to human rights, and

adopted an intersectional approach to the diversity among older adults. 

DOMESTIC POLICY FRAMEWORKS

National Framework on Aging (NFA) (1998) and Seniors’ Policy Handbook

The NFA266 was released in 1998, and updated in 2009 through the Seniors’ Policy

Handbook.267 It was a joint product of the Federal/Provincial/

Territorial Ministers Responsible for Seniors (with the exception of Quebec, which

supported the Vision and Principles, but which intended to assume full responsibility for

the entire range of activities relating to health and social services). This voluntary

framework was intended to assist governments in responding to the needs of seniors. It

was based on extensive public consultation. At the core of the NFA is this vision: “Canada,

a society for all ages, promotes the well-being and contributions of older people in all

aspects of life”. The NFA adopted five interrelated principles with which to guide

actions to achieve the vision: dignity, independence, participation, fairness and security.

Senate Special Committee Report on Aging (2009)

In 2006, the Canadian Senate struck a Special Senate Committee on Aging. The

mandate of the Committee was to review a wide range of issues, with the purpose of

determining whether Canada is providing the right programs and services at the right

time to the individuals who need them. The Committee reviewed public programs and

services for older adults, identified gaps, and examined the service delivery implications

of an aging population. The Committee released its final report in the spring of 2009.268

In addition to making numerous specific recommendations with respect to policy and

program options and implementation, the Committee emphasized the importance of

the following: recognizing the place of older adults as active and engaged citizens;

affording older adults the opportunity to age in place; placing as much importance on

adding life to years as on adding years to life; and recognizing the aging population as

an opportunity for Canada. 

Health Equity Impact Assessment (HEIA)Tool (2011) 

This tool was developed by the Ministry of Health and Long-Term Care in collaboration

with Ontario’s Local Health Integration Networks as a means of supporting improved

health equity and reducing avoidable health disparities between population groups. It

provides a step-by-step approach to analyzing how a particular program or policy may

affect population groups in different ways.269

REPORTS ON SPECIFIC ISSUES

There are, of course, a plethora of reports and policy initiatives addressing specific issues

related to older adults. Particularly interesting for the purposes of this Project is the

Seniors’ Mental Health Policy Lens that was developed for the British Columbia
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Psychogeriatric Association.270 The Lens is intended to guide analyses of current and

planned policies and programs from a seniors’ mental health perspective. It is designed

to identify ageist biases in policy that may result in negative impacts on the mental

health of older adults, and to foster a social, rather than biomedical, model of care. It is

based on older adults’ perspectives and values about their mental health. The Lens

identifies 10 factors to consider when developing or evaluating policies relating to the

mental health of older adults, including process factors (such as whether the program

or policy was developed in a collaborative and participatory fashion), diversity,

recognition of the multiple determinants of health, accessibility, promotion of

participation and relationships, independence, security, dignity, fairness, and a life

course analysis. 

This Lens was adapted to create the Prevention of Elder Abuse Policy and Program Lens,271

which was developed by the Prevention of Elder Abuse Working Group in partnership

with the Ontario Seniors’ Secretariat and the Elder Health Coalition. The intent of the

Lens is to strengthen the capacity of government, non-government organizations and

service providers to prevent, detect and respond to elder abuse. The Lens adopts eight

guiding principles: collaboration between the full range of stakeholders and persons

affected by any policies, programs or practices that are developed or implemented;

consideration of the specific needs of marginalized/vulnerable subgroups among older

adults; accessibility; social inclusiveness; independence and self-determination; respect

and dignity; fairness and equity; and security, meaning the reduction of the

susceptibility of older adults to risk, danger, doubt, anxiety and fear.272

3.  Substantive Equality as an Underlying Value for the Framework

Equality is identified as a value or a principle in some of the documents discussed

above. In particular, equality and non-discrimination are central to the Charter and to

the Ontario Human Rights Code.  

Rather than identifying equality as a discrete principle, the LCO has concluded that

substantive equality is more appropriately described as “an underlying value” or a goal

that observance of the principles will advance and that should influence the

interpretation of the principles. As such, the advancement of substantive equality is the

overarching aim of the Framework in its entirety. 

The interpretation of the concept of equality is subject to on-going debate and

discussion and the case law relating to equality continues to evolve. 

“Equality” is often linked with “non-discrimination” and in certain respects they are

intended to achieve similar results. Anti-discrimination theory has become intertwined

with the notion of equality, and as a result even the broader “equality” tends to carry

with it the notion that particular groups (and not necessarily others) have been treated

unequally and deserve to be treated equally. There is a major difference between the

two, however. “Non-discrimination” requires a comparison with others who do not

share distinctive characteristics with a person denied a benefit or opportunity, for

Rather than identifying
equality as a discrete
principle, the LCO has
concluded that
substantive equality is
more appropriately
described as “an
underlying value” or a
goal that observance of
the principles will
advance and that 
should influence 
the interpretation of 
the principles
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example. There is an implicit assumption that the way the comparator group is treated

or the opportunities available to the comparator group is the standard to meet. Both

the claimant and the comparator group might be treated “badly”, but nonetheless

equally and without discrimination, even though the way they are treated is at a low

standard. Accordingly, governments required to extend benefits to a group previously

excluded because the exclusion constitutes discrimination can decide not to provide the

benefit rather than extend it. 

Following Supreme Court of Canada jurisprudence, the LCO’s approach to the concept

of equality is substantive, rather than formal. The Supreme Court of Canada, in a recent

case dealing with age-based criteria, stated that

[s]ubstantive equality, unlike formal equality, rejects the mere presence or absence of difference 

as an answer to differential treatment.  It insists on going behind the facade of similarities and

differences. It asks not only what characteristics the different treatment is predicated upon, but

also whether those characteristics are relevant considerations under the circumstances. The focus

of the inquiry is on the actual impact of the impugned law, taking full account of social, political,

economic and historical factors concerning the group. The result may be to reveal differential

treatment as discriminatory because of prejudicial impact or negative stereotyping. Or it may

reveal that differential treatment is required in order to ameliorate the actual situation of the

claimant group.273 

Substantive equality requires government and private actors to take the steps necessary

to advance access by all citizens to benefits, supports, programs, goods and services in a

way that is responsive to their particular needs. Its goal might also be thought of as full

“social citizenship” in society. It incorporates but is not limited to non-discrimination,

meaning that no distinctions are imposed upon disadvantaged persons that, in purpose

or effect, withhold or restrict access to opportunities, benefits or protection from the

law, or impose burdens, obligations, or disadvantages that are not imposed on others. It

also means, however, that older persons are not defined by their age, but are

recognized as members of society who are able to make contributions and have

obligations, as do other members. Substantive equality is about intangible concepts

such as dignity and worth, but also about concrete opportunities to participate, have

needs taken into account and have society and its structures and organizations develop

in a way that does not treat older persons as outside mainstream society. 

In this way, an anti-ageist approach is a tool for advancing substantive equality in the law.

4.  Principles Adopted by the LCO

Based on its research and consultations, the LCO has adopted the following six principles

for its framework for the law as it affects older adults, each of which is considered in

some detail below:

Substantive equality
requires government
and private actors to
take the steps necessary
to advance access by all
citizens to benefits,
supports, programs,
goods and services in a
way that is responsive to
their particular needs.
Its goal might also be
thought of as full “social
citizenship” in society.
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1.  Respecting dignity and worth;

2.  Fostering independence and autonomy;

3.  Promoting participation and inclusion;

4.  Recognizing the importance of security; 

5.  Responding to diversity and individuality; and 

6.  Understanding membership in the broader community. 

The six principles are dealt with separately below. However, to some degree, the

separation of these principles is artificial. To a significant extent, the principles are inter-

related, in the sense that, for example, autonomy is often considered a component of

dignity. Further, the principles are interdependent: for example, independence is

predicated on a minimal level of security, and older adults who do not have sufficient

autonomy to be able to make their own choices and to advocate for themselves are at

risk of losing their security. For example, one group of focus group participants

connected the ability to participate in the community with the level of dignity and

respect accorded older adults in that area:

There are so many people  of different [older] ages that are involved in so much work here, which is

volunteer, because there aren’t enough people to do everything in this town that we are looked on as

necessary people, but also we contribute an enormous amount of work that could not be done without

us. We are contributing. The fact that there are so many volunteers helps them to integrate and find

friends. It’s a really good thing. 

LCO Focus Group, Rural Older Adults, November 16, 2011

RESPECTING DIGNITY AND WORTH

Dignity is identified as a key principle for older persons in several source documents,

including the IPOP and the NFA. It is also at the core of values incorporated into the

Ontario Human Rights Code and the Charter. The Preamble of the Code states that its

purpose is to “recognize the inherent dignity and worth of every person”.274 In Miron 

v. Trudel the Supreme Court stated that the purpose of section 15 of the Charter is “to

prevent the violation of human dignity and freedom by imposing limitations,

disadvantages or burdens through stereotypical application of presumed group

characteristics rather than on the basis of individual merit, capacity or circumstance”.275

Although the concept of dignity has a core role within all of these source documents,

there is considerable variance in how they define it. 

The IPOP identify two key aspects to the principle of dignity:

1.  the ability to live in security and free from exploitation and abuse, and 

2.  fair treatment regardless of age, disability, ethnicity, gender, race or other status.

The NFA takes a different approach, identifying as core aspects of dignity the right to be

treated with respect as a worthy human being and accepted as one is, regardless of

one’s status, and the right to be appreciated for one’s contributions.

To a significant extent,
the principles are 
inter-related, in the
sense that, for example,
autonomy is often
considered a component
of dignity. Further, 
the principles are
interdependent: for
example, independence
is predicated on a
minimal level of
security, and older
adults who do not 
have sufficient
autonomy to be able 
to make their own
choices and to advocate
for themselves are at risk
of losing their security.
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The OHRC has adopted a very broad definition of dignity, which bears some

resemblance to that of the NFA:

Human dignity encompasses individual self-respect and self-worth. It is concerned with physical

and psychological integrity and empowerment. It is harmed when individuals are marginalized,

stigmatized, ignored or devalued. Privacy, confidentiality, comfort, autonomy, individuality and

self-esteem are important factors as well...276

The Canadian Association of Community Living, in its 2008 submission to the LCO,

forcefully argued for the approach to dignity adopted by the NFA and the OHRC, in

which dignity is associated with the very nature of humanity, and is inherent,

inalienable, and equal for all humans regardless of their status:

All members of the human family are full persons. Our human essence cannot be reduced to

words, labels, categories, definitions or genetic patterns.  Every person is unique.  No one can be

replaced or copied. All persons are ineffable.

•  All persons are entitled to respect. Respect requires recognition of and concern for the dignity

of every person.  Dignity is fragile. It must be protected from all harm. 

•  All persons have inherent dignity.  Dignity belongs to us just because we exist.  It is not

something we earn or receive.

•  All persons have inalienable dignity. Dignity cannot rightfully be ignored, diminished or 

taken away.  

•  All persons have equal dignity.  Dignity does not depend upon physical, intellectual or other

characteristics.  Neither does it depend upon the opinions that other people have about

these characteristics. 

•  All persons have inherent and equal worth. Our value as persons is neither earned nor

accumulated.  It is unrelated to health status or any genetic or other personal characteristic.

•  All persons have inherent capacity for growth and expression. Every person has the right to

be nourished physically, intellectually, socially, emotionally and spiritually.

•  All persons are entitled to equal access and opportunity.  Equality demands protection

from all forms of discrimination or harm, and access to the supports necessary to enable

equal participation.277

This notion of dignity, ascribing a unique moral worth to human beings by virtue of

their simple humanity is an old one, and is often raised as a contrast to an approach to

dignity that is founded on the capacity for rationality and autonomy (as is discussed in

the following section on the principle of independence and autonomy). 

The notion of dignity as connected to independence and autonomy appears in human

rights policy as the principle of the “dignity of risk”. This notion of “dignity of risk” has

developed in the context of disability rights, and asserts that persons with disabilities

have some right to choose to assume risks in order to maximize their opportunities 

and options. 

April 2012 87



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

People who are not diagnosed [with a psychosocial disability] have the ‘right’ to make risky and

potentially self-defeating choices without intervention from authorities, clinicians or service

providers wishing to protect them from the consequences of their choices.  The concept of the

dignity of risk acknowledges the fact that accompanying every endeavour is the element of risk

and that every opportunity for growth carries with it the potential for failure. All people learn

through a process of trial and error. We learn through taking risks and trying new things and 

we often learn as much from our mistakes as we do from our successes. When people living 

with a mental illness are denied the dignity of risk, they are being denied the opportunity to learn 

and recover.278

The concept of “dignity of risk” has had some application as a principle of disability law.

Where a disability-related accommodation creates health and safety risks, whether to

the person with a disability, or to others, the Code specifies that this may amount to

“undue hardship”. Employers, landlords and service providers are not required to

implement accommodations that will result in undue health and safety risks. However,

the OHRC Policy and Guidelines on Disability and the Duty to Accommodate asserts that in

some cases, where making an accommodation to permit a person with a disability to

participate will result in some risks to the safety of that person, the person with a

disability may have a right to assume the risk to themselves in the pursuit of equality.279

For example, the Ontario Human Rights Tribunal, in Turnbull v. Famous Players Inc.,

upheld the right of persons who use wheelchairs to assume some reasonable risks to

their own safety (for example, those associated with being carried up and down stairs)

associated with attending movies in a non-accessible building, so long as they were fully

informed regarding those risks.280 

As noted above, the principle of dignity plays a considerable role in the interpretation of

the equality rights provision of the Charter, reaching its highwater mark in the decision

of the Supreme Court in Law v. Canada,281 where the Court gave a central place to

dignity in the equality rights analysis – an approach since modified in R. v. Kapp.282

Importantly, the Law v. Canada case dealt with an age-based distinction under the CPP,

in which survivor benefits were denied to able-bodied surviving spouses under the age

of 35 who were without dependent children. The Court found that while these

provisions did create differential treatment, they did not violate human dignity, and

therefore were not discriminatory. 

While autonomy and independence are essential to an anti-ageist approach to the law

as it affects older adults, the LCO will consider autonomy and independence as a

separate principle, rather than subsuming them into the principle of dignity and

respect. To conflate the two risks making respect for the dignity of older persons

contingent on their ability to exercise their independence, thereby potentially eroding

respect for some older adults. The focus of the LCO’s approach to dignity will be on the

inherent worth of older adults, and respect for the range of contributions that they

make. Thus conceived, the principle addresses ageist notions of older adults as burdens

and old age as a time of decline. 

[T]he LCO will
consider autonomy 
and independence as a
separate principle,
rather than subsuming
them into the principle
of dignity and respect.
To conflate the two risks
making respect for the
dignity of older persons
contingent on their
ability to exercise their
independence, thereby
potentially eroding
respect for some 
older adults.
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The LCO adopts the following definition of the principle of dignity and respect:

This principle recognizes the inherent, equal and inalienable worth of every

individual, including every older adult. All members of the human family

are full persons, unique and irreplaceable. The principle therefore includes

the right to be valued, respected and considered, to have both one’s

contributions and one’s needs recognized, and to be treated as an

individual. It includes a right to be treated equally and without

discrimination.

FOSTERING INDEPENDENCE AND AUTONOMY

The principle of independence and autonomy is widely accepted as a foundation for

policy related to older adults. It is adopted by the NFA and the United Nations IPOP.

The WHO’s Active Ageing Policy Framework emphasizes that “Maintaining autonomy and

independence as one grows older is a key goal for both individuals and policy makers”.283

The centrality of independence and autonomy to policy frameworks relating to aging is a

response to the persistent paternalism towards older persons, and the stereotypes and

assumptions associated with aging. The view that older persons are incapable of

managing their own affairs and of contributing to society, that they are naturally

dependent on others for care and support, that they must be protected in their own

“best interests” – these attitudes, and the social structures that are based on them, have

created significant barriers to the ability of older persons to remain engaged in the

labour force, to make choices about their own living arrangements and health decisions,

and to have their contributions recognized. The principle of independence and

autonomy is therefore central to advancing substantive equality through law and policy.

The content of this principle, however, differs somewhat depending on the context in

which it is used. For example, the NFA defines independence as

[b]eing in control of one’s life, being able to do as much for oneself as possible and making one’s

own choices e.g., decisions on daily matters; being responsible, to the extent possible and

practical, for things that affect one; having freedom to make decisions about how one will live

one’s life; enjoying access to a support system that enables freedom of choice and self-

determination. 

On the other hand, the IPOP focus on functional indicators of independence: access to

adequate food, water, shelter and clothing; opportunity to work or generate income;

ability to participate in decisions about withdrawal from the workforce; access to

appropriate training and education programs; and ability to reside in their homes in the

community as long as possible. 

These two approaches to a definition of independence point to two key facets to this

principle. These are reflected in the distinction that the WHO makes between the terms

“independence” and “autonomy”. The WHO defines these the two terms as follows:284
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Autonomy is the perceived ability to control, cope with and make personal decisions about how

one lives on a day-to-day basis, according to one’s own rules and preferences.

Independence is commonly understood as the ability to perform functions related to daily 

living – i.e., the capacity of living independently in the community with no and/or little help 

from others. 

The first aspect – the aspect that the WHO refers to as autonomy – is the notion that

individuals have the right to make choices about their own lives. This notion is

sometimes tied, in a line of thought which may be traced back to Kant, to the nature of

human dignity. Rationality and autonomy, in this approach, are the basis for a capacity-

oriented, individualist “dignity as self-possession”.285

The Charter provides some recognition and protection for individual autonomy. Section

7 of the Charter protects the “life, liberty and security of the person, and the right not

to be deprived thereof except in accordance with the principles of fundamental justice”.

There has been some division of opinion on the scope of ‘liberty” under the Charter,

with some advancing the position that liberty includes only freedom from physical

restraint by the state, and others advancing the notion that liberty includes the right to

make fundamental personal decisions without state interference.286 The latter view was

adopted by the majority of the Supreme Court in Blencoe v. British Columbia, in which

the Court included the “right to make fundamental personal choices free of state

interference” in section 7.287 In R. v. Clay, in which the Supreme Court rejected a

challenge from a recreational marijuana smoker, the Court stated that:

[T]he liberty right within s. 7 is thought to touch the core of what it means to be an autonomous

human being blessed with dignity and independence in matters that can properly be

characterized as fundamentally or inherently personal.288

It is not clear, however, the degree to which this Charter right to personal autonomy

extends outside the administration of justice.289 

The second facet of the principle – that of independence –  relates to the kind of life

that may be led – to the ability, not only to choose for oneself, but to do for oneself.

This may mean, for example, the opportunity to earn one’s own living, or to live on

one’s own in the community. In this sense, the principle of independence is closely

related to the principle of security, since, for example, without basic economic security,

one may not be able to aspire to live in an independent fashion. 

The two facets are of course, closely allied, as both rely on notions of control over one’s

own destiny. The International Federation on Ageing’s Declaration on Rights and

Responsibilities of Older Persons balances both approaches in its interpretation of the

principle of independence. For example, in the area of employment, the principle of

independence requires both the right “to work and to pursue other income-generating

opportunities with no barriers based on age” and the right to “retire and participate in

determining when and at what pace withdrawal from the labor force takes place.” In

[T]he principle of
independence is 
closely related to the
principle of security,
since, for example,
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terms of education, the principle of independence includes the right to “access

educational and training programs to enhance literacy, facilitate employment and

permit informed planning and decision-making.” That is, access to education is

important in its own right as part of the ability to live as one chooses, but also important

insofar as it enhances the ability to make choices.290

This points to something important: a precondition to the exercise of autonomy is

access to the information necessary to make meaningful choices. This is also relevant to

the principle of participation and inclusion, discussed below. The MIPAA identifies access

to knowledge, education and training as a “crucial basis for an active and fulfilling life”

and as a key policy priority in the area of aging.291

The NFA approach to independence touches upon an interesting point: in some cases,

independence can only, or can best, be achieved with support from others. For

example, persons whose cognitive functioning has diminished due to age-related

diseases such as Alzheimer’s may lose the capacity to independently make some types

of decisions. However, advocates of supported decision-making frameworks point out

that, with decision-making supports, these persons may continue to exercise their

autonomy. Similarly, persons with mobility or sensory disabilities may find it increasingly

difficult to age at home and in their communities as they begin to require assistance

with household tasks or personal care. However, the provision of assistive services may

enable these persons to continue to live on their own in their communities.

Legal scholar Martha Fineman argues that we must understand the concept of

autonomy in the broader context of a vision of substantive equality:

[W]e must begin to think of autonomy as possible only in conjunction with the meaningful and

widespread attainment of equality. For example, some degree of equalization of resources, so 

that there is a floor below which no citizen shall fall, would seem to be a prerequisite for the

achievement of autonomy … Autonomy in this sense concedes that all individuals have an

inherent dependence on society. While some, having benefited from history and circumstances,

may have the current means and methods that make it fair to expect them to achieve autonomy,

others have been disadvantaged and are thus deserving of some compensatory or supplementary

social support.292

The LCO approach to this principle includes both the concept of independence and

that of autonomy, as well as the recognition that independence and autonomy are

realized in a social context, and their exercise may require support from, or benefit 

from others. 

The LCO adopts the following definition of the principle of independence and

autonomy, noting that it applies to all spheres of life, including rights to meaningful

opportunities to work, to age in place, to access education and training and engage in

other spheres of activity:

The LCO approach 
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This principle recognizes the right of older persons to make choices for

themselves, based on the presumption of ability and the recognition of the

legitimacy of choice.  It further recognizes the right of older persons to do

as much for themselves as possible. The achievement of this principle may

require measures to enhance capacity to make choices and to do for

oneself, including the provision of appropriate supports.

PROMOTING PARTICIPATION AND INCLUSION

The principle of participation and inclusion responds to the pervasive exclusion of older

adults, and has several elements. 

The first element, identified in the IPOP and the NFA is the right of older adults to be

consulted on issues that affect their well-being. In their 2008 submission to the LCO,

Canadian Pensioners Concerned stated:

We support the principles cited in the United Nations Principles for Older Persons (1991), the

Canadian National Framework on Ageing, and the goals set out by the World Health Organization

in its Active Ageing Policy Framework. However, we have a particular concern that, despite these

excellent principles and goals, older persons are rarely engaged in planning public policies or

programs or changes to the law.293

Representation and inclusion in the law and policy-making process was a key theme in

the LCO’s focus groups and in responses to the consultation questionnaires. 

What I’ve got to say is that the people that make the laws are generally much younger than we are.

They have no idea of the type of life and problems that we go through, nor do they consider the

amount of funding that needs to be in this growing population. And the problem is getting worse, but

it’s the legislation, the legislators that have to be told about where they will be in 30 or 40 years and all

of the problems that go with it. 

LCO Focus Group, Older Adults in Long-Term Care, October 31, 2011

The MIPAA sets out three actions that are necessary to the fulfillment of this element of

the principle of participation: 

• taking into account the needs of older persons in decision-making at all levels;

• encouraging the development of organizations of older persons to represent older

persons in decision-making; and 

• taking measures to enable the full and equal participation of older persons,

particularly older women, in decision-making at all levels.294

This list highlights that this element of the principle of participation has a political

component, insofar as it seeks to encourage the active participation of older persons in

advocacy organizations and in government decision-making processes. For example,

several participants in the LCO’s consultations spoke highly of the effects of the

Residents’ Councils in long-term care homes, both on the ability of these older adults 

[T]his element of the
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to have a say in the running of their homes, but also in terms of the well-being 

of participants:

If I was home in my condition, I would be house-bound, whereas I’m socializing, I’m on Council, I’m

getting involved with the other residents and it’s a good feeling when you see the smiles on their faces

or families coming up and saying thank-you. That’s worth a lot.

LCO Focus Group, Residents of Long-Term Care Homes, October 31, 2011

A second element is the right to be included in the mainstream of society and to have

society’s policies, programs and structures designed in a way that takes into account

and includes the needs and experiences of older persons. This element finds a strong

basis in human rights laws. The OHRC’s Policy highlights the need to structure society

to promote inclusivity and participation:

The Commission has defined ‘ageism’ to mean, in part, ‘a tendency to structure society based on

an assumption that everyone is young, thereby failing to respond appropriately to the real needs of

older persons’.  Ageism occurs when planning and design choices do not reflect the circumstances

of all age groups to the greatest extent possible. The Supreme Court of Canada has recently made

it clear that society must be designed to be inclusive of all persons. It is no longer acceptable to

structure systems in a way that assumes that everyone is young and then to try to accommodate

those who do not fit this assumption. Rather, the age diversity that exists in society should be

reflected in the design stages so that physical, attitudinal and systemic barriers are not created.295

The Supreme Court has made the principle of inclusion by design a central aspect of its

approach to human rights laws.296 One element of this inclusion is attention to the

accessibility of structures, programs and services. The importance of this element is

highlighted by the Accessibility for Ontarians with Disabilities Act, 2005 (AODA).297 The

purpose of the AODA is to develop, implement and enforce accessibility standards in

order to remove barriers and achieve accessibility for Ontarians with disabilities across a

range of contexts by 2025. The AODA defines a barrier as “anything that prevents a

person with a disability from fully participating in all aspects of society because of his or

her disability, including a physical barrier, an architectural barrier, an information or

communications barrier, an attitudinal barrier, a technological barrier, a policy or 

a practice”.298

A third element of participation is the right to continue to contribute to society,

whether through paid employment, volunteer work or in other capacities, and to share

knowledge, skills, values and life experiences with younger generations. Contributions

are not limited to those that may be made through the labour force: the WHO’s Active

Ageing Policy Framework explicitly notes that older adults who have retired from work or

who are ill or living with a disability can remain active contributors in many ways. The

right to contribute is central to the approach of the IPOP. The MIPAA states that

[a] society for all ages encompasses the goal of providing older persons with the opportunity to

continue contributing to society. To work towards this goal, it is necessary to remove whatever
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excludes or discriminates against them. The social and economic contribution of older persons

reaches beyond their economic activities. They often play crucial roles in families and in the

community. They make many valuable contributions that are not measured in economic terms:

care for family members, productive subsistence work, household maintenance and voluntary

activities in the community. Moreover, these roles contribute to the preparation of the future

labour force. All these contributions, including those made through unpaid work in all sectors by

persons of all ages, particularly women, should be recognized.299

MIPAA’s statement highlights that this element of participation is dependent for its

realization on the second element described above: the removal of barriers to older

persons and the development of an inclusively designed society. 

The fourth and final element of the principle of participation is the right to be active 

in all elements of community life. The WHO, in its Active Ageing Policy Framework, 

notes that “[t]he word ‘active’ refers to continuing participation in social, economic,

cultural, spiritual affairs, not just the ability to be physically active or to participate in 

the labour force”.300

MIPAA recommends that governments take steps to “provide opportunities,

programmes and support to encourage older persons to participate or continue to

participate in cultural, economic, political, social life and lifelong learning”.301 This

aspect of participation includes the right to continue to participate in the workforce, to

access education and to be involved in community activities. Participants in the LCO’s

focus group for newcomer older adults spoke with pain about the isolation that they

experienced due to poverty and distance:

The only problem that older people have in our community is that they are lonely. Back home there are

neighbours to talk to and mosques to visit. But they are all far away. This is the problem. Government

should encourage people to come to the community centre. [contemporaneous translation] 

LCO Focus Group, Newcomer Older Adults, October 20, 2011

One facet of this commitment to the inclusion of older persons in the community is the

widely endorsed concept of “aging in place”, the idea that older persons should not

need to move from their homes in order to access necessary support services in

response to changing needs. Aging in place was one of the core concerns identified in

the Senate Committee Report on Aging.302 

All of these elements of the principle of participation are premised on a fundamental

recognition: that older persons have worth and that they have something valuable to

contribute to their families, their communities and their society. That is, the principle of

participation is profoundly connected to the principle of dignity and respect. The Senate

Committee on Aging  took as a starting point for its work on aging the recognition that

the aging of society should be viewed not as a burden, but as an opportunity, and that

older persons make many and valuable contributions to Canadian society.
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The LCO has adopted the following definition of the principle of participation 

and inclusion:

This principle recognizes the right to be actively engaged in and integrated

in one’s community, and to have a meaningful role in affairs. Inclusion and

participation is enabled when laws, policies and practices are designed in a

way that promotes the ability of older persons to be actively involved in

their communities and removes physical, social, attitudinal and systemic

barriers to that involvement, especially for those who have experienced

marginalization and exclusion. An important aspect of participation is the

right of older adults to be meaningfully consulted on issues that affect

them, whether at the individual or the group level.

RECOGNIZING THE IMPORTANCE OF SECURITY

What the LCO refers to here as the principle of security has, in some documents been

referred to as a principle of “care”. The LCO prefers the term security, as a principle of

“care” may connote a passive reception of services and a notion of older adults as frail

and dependent. The principle of security must be interpreted and implemented in a

way that does not abrogate the other principles of dignity and worth, independence

and autonomy, and participation and inclusion. In its submission, ACE stated that the

principle of security should

[address] possible vulnerabilities of older adults, whether short-term or long-term, without

discounting the principles of dignity, independence and participation. The LCO is discouraged

from recommending a framework based on the notion of vulnerability and a perception that older

adults lack capacity and need protection.303

The notion of security is central to the WHO’s Active Ageing Policy Framework. The WHO

emphasizes that social and economic environments of older adults are key determinants

of active aging. The presence or absence of social supports, violence and abuse,

education and literacy, income, social security and opportunities to work will have a

significant influence on the ability of older adults to remain active, engaged members of

their communities.304 That is, security is essential to the achievement and maintenance

of the other principles of dignity, inclusion and independence. 

The principle of security (or care) is acknowledged in all key policy documents: MIPAA,

the NFA, and the IPOP. There is, however, little consensus on the breadth of the

principle of security.

International documents generally take a broad approach to security, including in it a

range of socio-economic elements. The IPOP include, as part of the principle of care,

rights of older persons to

•  access health care to help them maintain or regain their optimum level of 

well-being;
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•  access social and legal services to enhance their capacity for autonomy and to

provide protection and care; and

•  access appropriate levels of institutional care, and to enjoy the full level of their

human rights and freedoms while in such facilities.

MIPAA sets out a wide range of objectives related to the economic, physical and social

security of older adults. For example, it sets as objectives the reduction of poverty

among older adults, the promotion of programs to ensure income security and social

protection/social security, and universal access to health care services. 

As one of its key policy proposals, the WHO recommended that governments “[e]nsure

the protection, safety and dignity of older people by addressing the social, financial and

physical security rights and needs of people as they age”.305 This requires policy

attention to such areas as social security, consumer protection, elder abuse, shelter and

social justice. 

Domestically, the principle of security has been given a more restrictive interpretation.

The NFA defines security as

[h]aving adequate income as one ages and having access to a safe and supportive living

environment e.g., financial security to meet daily needs; physical security (including living

conditions, sense of protection from crime, etc.); access to family and friends; sense of close

personal and social bonds; and support. 

This approach to security notably omits reference to access to health, legal or social

services.  ACE notes that:

The notion of security in the National Framework on Aging is a good concept that resembles care in

the Principles for Older Persons. Unlike the United Nations document, there is no entitlement to

services which ensure security of the person, such as health care, institutional care or specialized

care. The principle of security could be strengthened if it was expanded to include access to legal

and social services, as well as legal definitions of program eligibility for health care and community

based long-term care services, such that a person who meets eligibility criteria is entitled to fully

participate in the program regardless of scarce resources.306

While section 7 of the Charter provides protection for “security of the person”, it is 

far from clear whether this extends to the provision of basic necessities. The Supreme

Court of Canada considered this question in the case of Gosselin v. Quebec (Attorney

General),307 but did not finally determine it. While the Court did not make such a

finding in this case, it left the door open for future arguments that section 7 might be

the basis of an affirmative right to basic subsistence. The Chief Justice, writing for the

majority, stated that

[t]he question therefore is not whether s. 7 has ever been – or will ever be – recognized as creating

positive rights. Rather, the question is whether the present circumstances warrant a novel
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application of s. 7 as the basis for a positive state obligation to guarantee adequate 

living standards.308

In Nova Scotia (Workers’ Compensation Board) v. Martin, a case under section 15 of the

Charter, the Supreme Court stated that in section 15 cases involving economic interests,

economic disadvantage or deprivation may be related to a loss of human dignity.309

However, the Court has also been clear, most recently in Auton (Guardian ad litem of) 

v. British Columbia (Attorney General) that legislatures are under no obligation to create

benefits (though neither are they restricted from doing so). They may target programs

to be funded on the basis of their policy decisions, so long as the resulting benefits are

not delivered in a discriminatory fashion.310

The lack of security was a recurrent theme of the LCO’s public consultations. Older

adults repeatedly expressed fear for the future, and anxiety about their financial,

physical and social independence. They feared slipping into poverty, exploitation by

unscrupulous family members or service providers, losing the ability to contribute and

be treated with respect, or losing dignity and control over their own bodies due to

illness or disability.

There is also financial vulnerability, and I think a lot of us fear that too. And it’s possible that you may

have a cracker jack lawyer daughter who’s going to look after your interests totally competently, but the

chances are no, you’re going to be on your own and really have very little idea, many people, of

whether they are being cheated or whether they are getting what they’re entitled to, and there’s no

system of advocacy.

LCO Focus Group, Older Women, October 21, 2011

This is a crucial issue for women because we live longer. We are entering the hospital system in our 

final days at a greater age and in greater frequency. Our sense of helplessness and powerlessness

increases with our age. If you don’t have really good people to help you, you are very much victimized

by the system. 

LCO Focus Group, Older Women, October 21, 2011

The LCO adopts the following definition of the principle of security:

This principle recognizes the right to be free from physical, psychological,

sexual or financial abuse or exploitation, and the right to access to basic

supports such as health, legal and social services. 

RESPONDING TO DIVERSITY AND INDIVIDUALITY

As noted earlier, the diversity among the Canadian population as a whole is mirrored in

the population of older adults. Older adults will differ depending on their age, gender,

sexual orientation, language, income, education, area of geographic residence, family

and marital status, language, immigration and citizenship status, racialization and

ethnic origin, Aboriginal identity, status with respect to health and disability, and other

factors. To assume that older adults are a homogenous group, and reduce their diversity
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of needs, experiences, identities and outlooks to a single status based on age is itself a

form of ageism. To emphasize that older adults are first and foremost individuals, and

that in many, if not most, circumstances, their age is not the most important aspect of

their identities is key to combating stereotyping, paternalism and ageism. MIPAA

emphasizes that one of the most important actions that governments can take to

combat ageism is to “encourage the media to move beyond portrayal of stereotypes

and to illuminate the diversity of humankind”.311

The OHRC adopted individualization as a key principle in its Policy on Discrimination

Against Older People because of Age, noting, “[i]n the past, many standards, factors,

requirements and qualifications that discriminate on the basis of age have been justified

on the basis of presumed characteristics associated with aging.”312

You need to feel that each person is an individual. Therefore, we need to be treated that way. What is

right for one person may not be right for any other person. 

LCO Consultation Questionnaire Respondent

The WHO’s Active Ageing Policy Framework recognizes the principle of diversity as part of

its adoption of a life course perspective on aging, stating that “[a] life course

perspective on ageing recognizes that older people are not one homogeneous group

and that individual diversity tends to increase with age”.313 That is, an application of the

principle of diversity must incorporate a life course approach to understanding issues

associated with aging. 

Another aspect of the principle of diversity is the recognition that the intersections

between various aspects of identity may produce unique forms of marginalization,

discrimination and exclusion. International documents recognize the importance of

bringing gender, cultural and disability lens to policies and programs related to aging.

The OHRC’s Policy notes that:

The experience of age discrimination may differ based on other components of a person’s identity.

For example, certain groups of older persons may experience unique barriers as a result of the

intersection of age with gender, disability, sexual orientation, race, ethnicity, religion, culture and

language … This understanding of the complexity of how people experience age discrimination

means that, where appropriate to the circumstances of the alleged discrimination, all relevant

grounds must be considered along with age … It may be necessary to examine any stereotypes as

well as the historical, social and political context associated with the particular combination of

grounds. In some cases persons may be put at a ‘double disadvantage’ as a result of age

combined with other grounds of discrimination.314

The LCO has adopted the following definition of the principle of diversity and

individuality:

This principle recognizes that older adults are individuals, with needs and

circumstances that may be affected by a wide range of factors such as

gender, racialization, Aboriginal identity, immigration or citizenship status,
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disability or health status, sexual orientation, creed, geographic location,

place of residence, or other aspects of their identities, the effects of which

may accumulate over the life course. Older adults are not a homogenous

group and the law must take into account and accommodate the impact of

this diversity.

UNDERSTANDING MEMBERSHIP IN THE BROADER COMMUNITY

As the previous section makes clear, all of us have many identities, roles, ties, networks

and communities. For older adults, their membership in a particular generation or age-

grouping is only one, and not necessarily a defining, characteristic; it is may not be the

most central. 

Older adults are members of the broader community, with which they have a wide

range of ties, as well as reciprocal rights and obligations. The well-being of older adults –

as citizens, as parents and grandparents, as employees and volunteers, as taxpayers and

recipients of services – is connected, and to some extent, reflective of the wellbeing of

the broader society. The reverse is, of course, true as well. Older adults, and the law as it

affects older adults, cannot be considered as separate from the population as a whole.

If we expect to get good care, we should be concerned about the people that we expect to care for us.

I’m talking about the paid caregivers and we should support the laws that are trying to strengthen [the

PSWs, the caregivers], their wages and their working conditions. My impression is that there are not

very many laws or regulations around helping the caregivers, especially people, girls, women who come

from other countries who care for the elderly and are they being protected.

LCO Focus Group, Older Women, October 21, 2011

Employing a life course approach adds another dimension, in that the laws and policies

and environments shaping the life of children, young adults and those now in middle-

age shape the nature and experience of growing into older.315 An age-friendly society

takes into account the well-being and resources available to individuals of all ages. 

The vision of the NFA of “Canada, a society for all ages …” highlights the importance of

considering the needs and experiences of older adults in the broader context of

ensuring that society is inclusive for all ages. 

The emerging international concept of “intergenerational solidarity” presents another

way of understanding and addressing the connections between generations.316 The

concept of intergenerational solidarity has been described in this way:

Solidarity between the young, the active and the elderly must not be approached solely from a

financial perspective, but must be viewed in a wider way, encompassing the promotion of mutual

cooperation and exchange between the generations. It must encourage a better mutual

understanding of the needs and expectation of other age groups and explore new forms of

coexistence. The way in which our society is organised must be reviewed completely in order to

rebuild the social fabric and the links between and within the different generations so that all can

Older adults are
members of the broader
community, with which
they have a wide range
of ties, as well as
reciprocal rights and
obligations. The well-
being of older adults –
as citizens, as parents
and grandparents, as
employees and
volunteers, as taxpayers
and recipients of services
– is connected, and to
some extent, reflective 
of the wellbeing of the
broader society. The
reverse is, of course, 
true as well.
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find the place that suits them where they can flourish and make their contribution to the general

well-being as best they can.317

The LCO has adopted this definition of the principle of membership in the broader

community:

This principle recognizes the reciprocal rights and obligations among all

members of society and across generations past, present and future, and

that the law should reflect mutual understanding and cooperation and

work towards a society that is inclusive for all ages.

5.  Applying the Principles

RELATIONSHIPS BETWEEN PRINCIPLES

As these brief discussions of the principles indicate, the principles cannot be neatly

separated from each other, and are interrelated in multifaceted ways.  Dignity and

independence, for example, cannot be achieved without security. Security is based on

respect for the inherent worth and dignity of older persons. 

However, there may also be tensions between the principles.  There are a number of

scenarios in which tensions between principles might arise in the context of older

persons. In some cases, two principles may be in tension in relation to the same older

adult.  For example, an older woman could be living in unsafe and unsanitary

conditions in her own home but would like to remain there rather than be moved.

Here the principle of autonomy – the woman’s right to choose where to live – may

come into tension with the principle of dignity – her inherent worth to have the

minimum standards for her existence to be met. As an additional complication, the

unsafe or unsanitary conditions for this individual might in some circumstances raise

concerns about risks to others, thereby implicating the principle of understanding

membership in the broader society. There may also be instances where principles may

be in tension in relation to two different persons or groups of older persons.  Although

not insurmountable to resolve, it is important that we develop a framework for

resolving such tensions when they do in fact arise.

In assessing tensions between principles, it is essential to be sensitive to the contexts in

which those tensions arise.318 What specific rights or outcomes are at issue in that

particular situation? Who might be affected? How might a reduced implementation of

one principle affect the achievement of other principles? That is, the tensions must be

examined in a nuanced and holistic manner. 

As well, an examination of tensions, particularly between the principles of security and of

independence and autonomy, should be sensitive to the larger social context in which

such tensions may arise. In the example cited above of an older woman who wishes to

remain in her home despite the unsafe and sanitary conditions there, one of the factors

[T]here may also be
tensions between the
principles...[T]wo
principles may be in
tension in relation to 
the same older adult...
[or] in relation to two
different persons or
groups of older persons.
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at play may be the policy decisions that continue to result in a lack of adequate home

care supports for older adults. In such a case, the real issue may not be a tension

between autonomy and security, but the impact on both principles of the limited

available appropriate resources to maximize both. That is, we should not be too quick to

reduce a challenge or difficulty to an instance of tensions between the principles. 

One potential pathway to resolving tensions that arise between principles is to create a

hierarchy among the principles in order to determine which principle should prevail in

the event of a tension with another principle.  One advantage of such an approach is

that it is predictable, as well as simple, to apply.  However, the mechanical nature of

such an approach ignores the complexity of the issues where such tensions arise.319 It

also ignores the interrelatedness of the principles. To elevate the principle of dignity, for

example, above all other principles ignores the potential that restrictions in the

fulfillment of other principles, such as autonomy or participation, might contribute to

an overall lessening of respect for the dignity of older persons. Hierarchical approaches

have generally been rejected in the area of rights for this reason: for example, the

preamble of the Convention on the Rights of Persons with Disabilities reaffirms “the

universality, indivisibility, interdependence and interrelatedness of all human rights and

fundamental freedoms”.320

The concepts of “reconciling” or “balancing”, which have been explored in the context

of “competing rights”, might be useful to consider in this context.321 Reconciliation is an

approach that attempts to give proper recognition of both principles to the greatest

degree possible.322 Balancing may involve the weighing of one principle against the

other. Using a balancing approach may have the disadvantage of creating the impression

that the principles are actually competing and need to be considered hierarchically.323

An important element of addressing tensions that may arise between principles, is to

recollect that the principles themselves have been developed as a means of responding

to the marginalization, exclusion and oppression of older persons. That is, in

considering how to resolve tensions between principles, one might consider the

particular types of barriers that the principles were intended to address, and how any

specific approach to resolving the tensions might impact on the achievement of the

broader goals of an anti-ageist approach to the law.324

It is also important to realize that the principles in tension should not be viewed in

isolation: in trying to resolve tensions, it is often helpful to ask how the other principles

that might not be so obviously implicated may help to inform an appropriate resolution.

The case example below highlights approaches and analyses where principles are in

tension, in the context of mandatory reporting and adult protection laws. 

An important element
of addressing tensions
that may arise between
principles, is to recollect
that the principles
themselves have been
developed as a means 
of responding to the
marginalization,
exclusion and 
oppression of 
older persons.
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CASE EXAMPLE: TENSIONS BETWEEN AUTONOMY AND SECURITY

Mandatory Reporting and Adult Protection Laws

One example of the ways in which tensions between principles may manifest in law

may be found in considering mandatory reporting and adult protection laws. These

are often cited as examples of the tensions between protecting the security of older

adults and respecting their autonomy. A careful examination of these laws reveals a

more multi-faceted relationship between these principles. 

Some provinces have put in place comprehensive adult protection legislation. This

legislation aims to address the risk of abuse and neglect for older adults, and

creates institutional structures to address instances of abuse and neglect. It

generally covers physical, sexual, emotional and financial abuse, as well as self-

neglect. To achieve this objective, this type of legislation provides for intervention by

third parties. The primary objective of adult protection legislation is to connect

individuals with necessary social and medical services. 

The application of adult protection legislation varies. Newfoundland’s Neglected

Adults Welfare Act, applies to adults who: 1) are incapable of properly caring for

themselves because of “physical or mental infirmity”; 2) are not suitable to be in a

suitable treatment facility under mental health laws; 3) are not receiving “proper

care and attention”; and 4) refuse, delay or are unable to make provision for proper

care and attention.325 Nova Scotia’s Adult Protection Act similarly applies to

victims of abuse or neglect (or self-neglect) who are incapable of protecting or

caring for themselves due to physical disability or “mental infirmity”.326 That is, the

scope of the legislation is not necessarily limited to those who are legally incapable

of making decisions for themselves: physical disability or lesser levels of mental

disability may also provide a justification for unwanted intervention. Manitoba’s

Vulnerable Persons Act is rather different in approach, in that it restricts its focus to

persons with intellectual disabilities who are in need of assistance to meet basic

needs with regards to personal care or financial management.327

Adult protection legislation focuses on protection from abuse and exploitation by

granting broad powers to an agency to intervene. The Manitoba Law Commission

notes that in these statutes “[t]he focus thus shifts from competence and legal

disability to vulnerability and agency intervention, removal of the victim from the

home, and case planning.”328

All three statutes require mandatory reporting of abuse or neglect of an adult who

falls within the protective scope of the legislation.329 Agencies have investigative

powers, and may have broad remedial powers to, for example, remove the older

adult or some other person from the home, place the older adult under agency
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supervision, require a person to provide financial support to the older adult, or do

anything else that the designated authority considers appropriate. 

One key difference between the Manitoba legislation and that of Newfoundland

and Nova Scotia beyond the more restrictive scope, is the emphasis in the

Vulnerable Person’s Act on maintaining and supporting, wherever possible, the

ability of the vulnerable person to be involved in decisions that affect him- or

herself. The preamble to the Act sets out a presumption of capacity to make

decisions and a recognition that vulnerable persons should be encouraged to make

their own decisions and that they should have the support and assistance to do so

to the degree possible, and this emphasis is reflected throughout the Act. 

Adult protection legislation has been, and remains, controversial.330

ACE has always opposed adult protection legislation of the type in place in Nova

Scotia, on the basis that such legislation: (a) limits the Charter values of liberty and

security of the person without providing the same substantive rights and procedural

safeguards that would be found in alternative criminal justice and mental health

legal procedures; and (b) marginalizes already disadvantaged adults, often without

providing anything constructive in the way of rights or resources that might assist

them in overcoming neglect and abuse.331

A key element in the negative response to mandatory reporting legislation in the

Atlantic provinces is the very broad scope of that legislation, which permits unilateral

and potentially heavy-handed intervention in the lives of older adults, who, in other

contexts, would be considered quite capable of making their own decisions. There

are obviously some adults who, due to the nature of their disabilities, are not able to

speak or act for themselves or to make decisions to protect their own safety and

security, and who may need others to assist them to take action or to simply take

action for them. The scope of the legislation in Nova Scotia and Newfoundland,

however, goes far beyond this, and in doing so, permits paternalistic decision-

making, potentially influenced by age-based stereotypes or attitudes.

In considering responses to elder abuse, it is worthwhile to consider the views of

older adults themselves, and the reasons that capable older adults may have for

not reporting elder abuse.332 They may, for example, be unaware of their rights and

of their legal avenues for securing them. They may fear that the authorities would

not take them seriously, or would not provide them with assistance. They may have

been intimidated by their abusers, or prevented from contacting others. This may

be particularly the case for older immigrants, who may face serious immigration

consequences if their relationship with their sponsor is undermined. Older adults

may also be reluctant to report their children if they are abusive, for fear of seeing

them subjected to criminal penalties that will have life-long impact and destroy 

the relationship. 

In considering responses
to elder abuse, it is
worthwhile to consider
the views of older adults
themselves, and the
reasons that capable
older adults may 
have for not reporting
elder abuse.
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Circumstances involving the abuser as being someone in a position of trust also have

a negative impact on report rates. A relationship with the abuser can discourage an

elderly person to report abuse because many seniors perceive legal intervention as

too severe. Some individuals indicated a preference for less formal or community-

based response, similar to a restorative justice approach to elder abuse. Restorative

justice appealed to group participants because of the belief it could provide an

opportunity for victims to speak with their abusers, for the abusers to receive

education about appropriate and acceptable behaviours, and present a way to repair

the harm without family or loved ones facing serious legal repercussion.333

Where older adults are reliant on their abusers for caregiving supports, they may

fear that prosecution of their abusers will leave them without the supports they

need to continue to live in their homes or communities. They may also fear that

interventions may be made under the law that will reduce their independence. 

In considering these reasons, some conclusions become apparent. 

First, because of the complex roots of elder abuse, legislation can, in any case,

provide only a partial response (although a vital one) to the problem of elder abuse.

[T]he [Manitoba Law Reform] Commission is of the view that legislation per se

cannot be a complete answer to social problems. No legal regime can anticipate all

eventualities in an area as diffuse and complex as adult protection, where problems

take multiple forms and are deeply insinuated into social and familial relationships.

Attempts to do so have created, in the Commission’s view, blunt and intrusive legal

instruments. The extreme protectionism at the heart of such statutes is at odds with

the value placed in Canadian society on self-determination.334

In some cases, older adults are vulnerable to abuse because a lack of social

supports places them in a position of dependency with respect to their abusers.

Addressing the abuse may worsen other aspects of their situation. The older adults

in these situations must weigh a trade-off between their security from abuse and

other values and goals. In such cases, older adults, so long as they are capable, are

in the best situation to weigh what is the best for them, or at least have the right to

make their own decision as to what will maximize their security, dignity, autonomy,

and participation. Mandatory intervention in the lives of older adults who are

capable of unassisted decision-making may not in fact lead to better outcomes for

those older adults. Further, the optimum response is not necessarily to make choices

on behalf of the older person, but rather, to ensure that older adults have the

supports and services they require to avoid becoming dependent on their family

caregivers and to make choices for themselves. 

In some cases, older
adults are vulnerable 
to abuse because a lack
of social supports places
them in a position of
dependency with respect
to their abusers.
Addressing the abuse
may worsen other
aspects of their
situation. The older
adults in these situations
must weigh a trade-off
between their security
from abuse and other
values and goals.
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Manitoba’s Vulnerable Persons Act in part addresses these concerns regarding the

impact on autonomy by including in its preamble a number of principles, including

a  presumption of capacity, a recognition that vulnerable persons should be

encouraged to make their own decisions, and a recognition that assistance with

decision-making that is provided to vulnerable persons should be provided in a

manner which “respects the privacy and dignity of the person and should be the

least restrictive and least intrusive form of assistance that is appropriate in the

circumstances”. In addition, Manitoba Family Services has adopted a number 

of principles with respect to the protection of vulnerable persons, including 

the following:

• The vulnerable person has the right to refuse protection services, where he or

she understands why such services are offered and appreciates the danger or

reasonably foreseeable consequences of his or her refusal.

• The vulnerable person’s wishes, beliefs or values are to be considered so the

vulnerable person’s independence and self-determination can be maintained,

and where these are not known or may endanger the vulnerable person, his

or her best interests should be considered; and

• Protective action should be the least restrictive and least intrusive to ensure

reasonable safety and security under the circumstances and to maintain the

vulnerable person’s independence, privacy and dignity.335

Greater training and education to ensure that authorities are able to respond

appropriately and sensitively to older adults in situations of abuse, and to make

sure that older adults are aware of their rights and how to access them, would

reduce barriers to addressing elder abuse. Public education that emphasizes 

valuing elders and addressing ageist attitudes may reduce some of the root 

causes of elder abuse. 

While intended to enhance the security of older adults, broad adult protection

schemes are paternalistic in approach and may unduly compromise the autonomy

of older adults when put into place. 

While comprehensive adult protection regimes may give agencies a necessary “foot

in the door” in cases of suspected or actual adult abuse or neglect, such regimes

would appear to compromise individual autonomy and due process rights, which

rights may not be recognized until long after an adult and his or her intimates have

experienced significant loss of liberty and legal repercussions. It is this compromise of

rights that is the most serious failing of comprehensive adult protection regimes.336

It is tempting to analyze the tensions regarding mandatory reporting and adult

protection laws as a straight-forward instance of tension between autonomy and

security for older adults, but it is important to resist a simplistic analysis. Mandatory
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Principles which do 
not incorporate and
reflect the lives of older
persons will lead to
ineffective programs,
policies and laws.
Attention to the lived
experiences of older
adults, as outlined in
the previous chapter, 
can provide a context
for application 
of principles.
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reporting laws, while intended to enhance the security of older adults, may in fact

compromise their security by leading older adults at risk to isolate themselves or by

exposing them to excessive intervention in their “best interests”. Further, legislation

may not be the best avenue for enhancing the security of older persons, at least not

as an isolated strategy. A holistic approach which considers the social contexts of

the issue may yield solutions which may both respect the autonomy of the older

adult and enhance security. 

There are situations where older adults may genuinely be unable to act to protect

themselves because the nature of their disability renders them unable to understand

their options or the potential consequences of their choices. Mandatory reporting

and intervention may be necessary in such situations. However, it may still be

possible to recognize the autonomy of such older adults, albeit to a more limited

extent. This can be done for example, by offering supports and resources prior to

resorting to unwanted intervention or by ensuring opportunities to voice concerns

even where they may not be determinative in a decision. In this way, to the degree

that such legislation can be seen as a balancing between principles of security and

of autonomy, the Manitoba approach to adult protection and mandatory reporting,

with its restriction of scope to those whose decision-making abilities are affected by

disability and its recognition of the importance of maintaining autonomy where

possible, appears to strike a better balance between the two.

6.  The Challenge of Application

As important as it is to identify principles for the law as it affects older adults, these

principles, without more, are an insufficient basis for an evaluative framework for this

area of the law. They must be first paired with a close attention to the lived experiences

of older adults as this will ground the principles. Principles which do not incorporate

and reflect the lives of older persons will lead to ineffective programs, policies and laws.

Attention to the lived experiences of older adults, as outlined in the previous chapter,

can provide a context for application of principles.

As well, in order for principles and considerations to provide sufficient practical guidance,

a deeper understanding of their practical implications must be developed in the particular

context of the law as it affects older adults. How might the principles apply in a context

where the abilities and understanding of individuals may be shifting or fluctuating due to

illnesses or impairments related to the aging process? How can the principles be applied

in a way that meaningfully reflects the great diversity in characteristics and circumstances

of older adults? What might principles such as autonomy or participation or security

mean in specific settings such as long-term care homes?

The principles and considerations may apply differently depending on the type of law

involved. For example, it is easier to identify and analyze potential issues arising in laws
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that directly target persons with older adults than with laws of general application. Law

and policy-makers may have more difficulty determining whether and how older

persons may be differentially affected when developing general laws. Often, problems

arise in implementation rather than the substance of these general laws, making issues

even harder to identify and address. As well, challenges may arise in reconciling general

needs or constraints with the particular needs of older persons. 

A framework must take into account the different ways in which various types of laws

will shape the lives of older persons, and how the practical implications of the principles

and considerations will vary as a result. This will be considered further in the next

Chapter of this Report. 

7.  Addressing Evolving Realities and Recognizing Constraints 

The application of the principles cannot be static. The circumstances of older adults 

will continue to change as laws, attitudes, demographics and other aspects of the

broader environment change. As well, understandings of the experience of aging

continue to evolve, and new perspectives are heard. What might be considered

conducive to attainment of the principles at one time may appear unhelpful or

inadequate at a later date. 

Further, as part of a principles-based approach, one must recognize that even where

one would aspire to implement all the principles to the fullest extent possible, there

may be other constraints that might limit the ability of law and policy makers to do so.

These constraints may include policy priorities or funding limitations among others.

That is, it may be necessary to take a progressive realization approach to the full

implementation of the principles.  A progressive realization approach involves concrete,

deliberate and targeted steps implemented within a relatively short period of time with

a view to ultimately meeting the goal of full implementation of the principles.

One approach to the progressive realization of the principles may be to draw upon the

international concept of “respect, protect, fulfill”. In the realm of international human

rights law, this framework is used to analyze and promote the implementation of

human rights obligations. In this analysis, states must address their human rights

obligations in three ways:337

1.  The obligation to respect – States parties must refrain from interfering with the

enjoyment of rights. For example, states must not exclude older persons from

access to employment or education on the basis of their age. 

2.  The obligation to protect – States parties must prevent violations of these rights by

state actors and third parties. For example, states must require private employers to

refrain from discriminating against older persons in employment because of age. 

3.  The obligation to fulfil – States parties must take appropriate legislative,

administrative, budgetary, judicial and other actions towards the full realization of

these rights. For example, states might create special programs to provide supports

for older workers who face particular barriers to re-employment after layoffs.

The application of 
the principles cannot be
static. The circumstances
of older adults 
will continue to change
as laws, attitudes,
demographics and other
aspects of the broader
environment change. As
well, understandings of
the experience of aging
continue to evolve, and
new perspectives are
heard. What might be
considered conducive 
to attainment of the
principles at one time
may appear unhelpful
or inadequate at a 
later date. 
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This approach can be useful in analyzing and promoting the realization of the principles

in the law as it affects older adults. As part of progressive realization of the principles,

government might immediately take steps to ensure that no laws interfere with the

principles (respect) and pass laws to prevent interference with the principles (protect).

That is, as a first step, government might ensure no actual violations of the principles

are occurring. As a progressive step, laws might be passed over time to actively

promote the realization of the rights.  

There may also be situations where the realization of the principles for older persons

may have an impact on the rights of other individuals or groups. During public

discussions of the rights of older persons, it is almost inevitable that concerns are

expressed about the impact of respecting the rights of older persons on other age

groups. The debate regarding mandatory retirement is a case in point, with concerns

repeatedly raised that the elimination of protections for mandatory retirement policies

would have a negative effect on the employment opportunities of younger persons.338

In this view, there exists an intergenerational struggle for access to scarce resources, in

which the rights of older adults must be balanced against the competing interests of

other generations. 

One must be cautious about assuming the widespread existence of such conflicts. As

with any set of rights, there may be circumstances where respecting and promoting the

needs and rights of older adults may have a clear and direct effect on the rights of

others. Where such is the case, the competing needs, interests and rights must be

clearly articulated and transparently addressed. However, perceptions of such

competition or conflicts may be rooted in negative assumptions about the worth and

contributions of older adults, and based on stereotypes of older adults as burdensome,

passive dependents rather than on objective research and analysis. 

Further, as the principle of membership in the broader community emphasizes, an

analysis of the impact of laws, policies and programs that employs a life course

approach and understands older adults as part of their larger communities, can

illuminate the common interests that bind the generations. In a discussion of laws and

policies, a rapid recourse to the discourse of intergenerational struggle may obscure as

much as it illuminates. 

C.  Conclusions: Developing a Principled Approach to the
Law as It Affects Older Adults

Principles can provide a set of norms to counteract tendencies towards ageism in the

development, substance and implementation of laws that affect older adults. Principles

for the law as it affects older adults should aim to promote the worth, participation,

individuality and diversity, and contributions of older adults. From this anti-ageist

perspective, the LCO has reviewed and analyzed key international and domestic sources

for principles, and has identified six core principles for the law as it affects older adults,

with substantive equality as a core value underlying all of the principles. 

There may also be
situations where the
realization of the
principles for older
persons may have an
impact on the rights 
of other individuals or
groups...One must be
cautious about assuming
the widespread existence
of such conflicts.
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The key challenge with a principles-based approach to the law is to develop definitions

and interpretations of the principles that are sufficiently detailed, nuanced and

grounded to provide practical guidance to legislators and policies makers. Account

must also be taken of the inevitable tensions between principles and the constraints on

application. 

The next Chapter of this Report will begin to tackle these challenges with an

examination and analysis of the law as it affects older adults, and the ways in which

ageism may manifest in the law.
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IV. IDENTIFYING AGEISM AND PATERNALISM
IN THE OPERATION OF THE LAW

Having identified principles for the law as it affects older adults together with a set of

considerations relating to the needs and circumstances of older adults that should be

taken into account by law and policy-makers, the next step in developing a framework

is to consider how the principles and considerations might effectively be applied to the

law. That is, for the principles and considerations to provide effective guidance to law

and policy-makers, they must take into account the actual context of the law as it

affects older adults. This points the way to a deeper understanding of the issues to be

addressed by an approach to the law that advances substantive equality. 

This Chapter considers the different ways in which laws may affect older adults and

proposes some ways in which ageism and paternalism in the law may be identified 

and substantive equality advanced. 

It should be noted here that the LCO is using the term “law” broadly as including not

only statutes and regulations, but also the policies and programs through which those

statutes and regulations are implemented, and examples of what private actors might

need to do to make the law effective. That is, the law includes not only statutes as they

are written, but also as they are experienced in the lives of older adults. Given the

feedback that the LCO received early in this Project that the practice of the law was as

much, or even more of, an issue for older adults as the provisions of the statutes, this

approach is particularly necessary to ensure that the Framework will be meaningful 

and effective. 

A consideration of the application of a principles-based framework for the law as it

affects older adults must be based on a clear understanding of the many ways in which

the law may shape the lives of older adults. There is a very wide range of laws that

impact on older adults. Consideration of how the law affects older adults has generally

focused on laws that explicitly and directly address this group, whether through age-

based criteria, or by targeting issues that overwhelmingly affect older adults (such as,

for example, long-term care). However, it is equally important to consider the less

obvious ways in which law may shape the experiences of older adults. For the purposes

of analysis, this Report breaks laws down into four categories: 

•  laws which use age-based criteria to specifically address concerns  particular to

older adults; 

•  laws of general application which nonetheless apply mainly or disproportionately

to older adults; 

•  laws of general application that affect significant groups of older adults; and 

•  laws of general application which may have a different effect on older adults (or

some groups of older adults) than on the remainder of the population.

[T]he LCO is using the
term “law” broadly as
including not only
statutes and regulations,
but also the policies and
programs through which
those statutes and
regulations are
implemented, and
examples of what
private actors might
need to do to make the
law effective. That is,
the law includes not
only statutes as they are
written, but also as they
are experienced in the
lives of older adults.
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Each of these types of laws is considered separately below. In addition, some

consideration is given to issues that may arise where law is silent. 

All types of laws must operate within the framework of the Charter of Rights and

Freedoms and the Ontario Human Rights Code. This section therefore commences with a

brief overview of the provisions of the Charter and Code, focusing on their relevance to

laws and policies affecting older adults. 

A.  The Charter and Human Rights Law

Chapter III of this Report briefly considered some key provisions of the Charter of Rights

and Freedoms and the Ontario Human Rights Code as important sources of principles for

a framework for the law as it affects older adults. 

The Charter provides for civil and political rights, legal rights, language rights, expressive

rights and equality rights. These rights are limited by section 1, which allows for such

reasonable limits prescribed by law as can be demonstrably justified in a free and

democratic society. Equality rights under section 15 explicitly recognize equality before

and under the law, and equal protection of the law without discrimination on the basis

of age, among other enumerated grounds. Section 7 of the Charter guarantees the life,

liberty and security of the person, and the right not to be deprived of these except in

accordance with the principles of fundamental justice. The right to liberty has been

interpreted as including the right to make fundamental personal decisions, as well as

freedom from physical constraint and interference with physical freedom.  

The purpose of the Code, as expressed in its Preamble, is to recognize the inherent

dignity and worth of every person and to provide for equal rights and opportunities

without discrimination. The provisions of the Code are aimed at “creating a climate of

understanding and mutual respect for the dignity and worth of each person, so that

each person feels a part of the community and feels able to contribute to the

community”.339 The Code prohibits discrimination on the basis of age, as well as many

other grounds. Where it is necessary in order to ensure equal treatment without

discrimination on the basis of age, older persons have the right to accommodation up

to the point of undue hardship for needs associated with their older age.  These rights

extend to the social areas of employment, housing, goods and services, professional

and occupational associations, and contracts.

The Charter is, of course, fundamental law, applying to any body exercising statutory

authority or pursuant to governmental objectives. Section 52 gives the Charter

overriding effect, such that any law that is inconsistent with its provisions is, to the

extent of the inconsistency, of no force or effect. To the extent that the government

acts under common law or prerogative powers, the Charter also applies to such

government actions. Section 24(1) provides that anyone whose Charter guaranteed

rights or freedoms have been infringed or denied may apply to a court of competent
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jurisdiction to obtain such remedies as the court considers appropriate and just in the

circumstances. Section 47(2) of the Code, the “primacy clause” states that where a

provision of an Act or regulation appears to require or authorize conduct that would

contravene the Code, the Code prevails unless the Act or regulation specifically states

otherwise. The Charter and the Code therefore have a unique status in relation to other

laws that affect older adults. 

The provisions of both the Code and the Charter recognize that older adults, as

individuals or as a group, may experience marginalization or discrimination because of

their age. Through the Charter and the Code older adults may challenge barriers to their

equality, so that these documents share the potential to transform laws, policies and

norms related to older age. 

As is discussed at more length later, section 15(2) of the Charter shields laws, programs

and activities that aim to ameliorate the disadvantaged condition of individuals or

groups, including those experiencing disadvantage due to their age. Like the Charter,

the Code permits special programs to alleviate hardship or economic disadvantage or

that are designed to assist individuals or groups to attempt to achieve equal

opportunity.340 The Code also includes some specific provisions related to age. It

specifically exempts programs, policies or activities that provide preferential treatment

for persons aged 65 and older from the definition of age discrimination. The Code

permits discrimination on the basis of age where a bona fide occupational requirement

is demonstrated. As well, section 25(2.2) permits discrimination on the basis of age in

employment pensions and benefits where such distinctions are permitted under

employment standards laws.341

The Charter has only infrequently been applied to issues related to older adults, and has

not proved to be an agent of change for this population in the way that it has for the

disability or lesbian and gay communities, for example. Charter cases have most

frequently dealt with explicit age-based criteria, leaving aside more subtle or indirect

inequalities or barriers that older adults may experience. 

In a trio of cases in the early 1990s, the Supreme Court of Canada considered the

constitutionality of mandatory retirement policies. In McKinney v. University of Guelph,342

the Court considered the (now removed) upper age limit of 65 in the protections of the

Code, which operated to prevent challenges to mandatory retirement policies. The Court

found that, while the upper age limit was prima facie discriminatory, contrary to section

15 of the Charter, the provision was a reasonable limit on the right, and therefore saved

by section 1. In concluding that the restriction on the rights of older persons was

reasonable, the Court considered that the rule was intended to generally benefit

workers, and was part of a complex scheme of pension and other employment rights.

Interestingly, in this case Justice La Forest, speaking for the majority, commented that

age, as a ground of discrimination, differed from other enumerated grounds under

section 15, in that “[t]here is a general relationship between advancing age and
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declining ability”.343 Similarly, in the companion case of Stoffman v. Vancouver General

Hospital, which dealt with the revocation of hospital privileges for doctors at age 65, the

majority commented on the importance of balancing the concerns of younger and

older doctors.344 The decisions in these cases seem to indicate that the ground of age is

viewed differently than other grounds. 

Indeed, it might be argued that the decisions in these instances were subtly influenced

by ageist assumptions. For example, the Supreme Court of Canada decision in the

McKinney case was in part based on the finding that older adults are less intellectually

capable than younger ones:

It may be argued that in these days, 65 is too young an age for mandatory retirement. At best,

however, this is an exercise in ‘line drawing’, and in R. v. Edwards Books and Art Ltd., this Court

made it clear that this was an exercise in which courts should not lightly attempt to second-guess

the legislature. While the aging process varies from person to person, the courts below found on

the evidence that on average there is a decline in intellectual ability from the age of 60 onwards...

To raise the retirement age, then, might give rise to greater demands for demeaning tests for

those between the ages of 60 and 65 as well as other shifts and adjustments to the organization of

the workplace to which I have previously referred.345 [citations omitted]

Similarly, in the companion mandatory retirement case of Stoffman, the decision 

stated that:

In my view, the Board was amply justified, given the current climate of budgetary restraint

pervasive in the public sector, in concluding that its ability to bring new doctors on staff depended

on the timely retirement of some of those already there. Moreover, it cannot be said to have acted

unreasonably in concluding that the retirement, as a matter of course, of those who had reached

the age of 65 would ensure the departure from staff of those who would generally be less able to

contribute to the hospital’s sophisticated practice. It must be stressed that the policy of applying

Regulation 5.04 without exception, save in those ‘special cases where the physician had

something unique to offer the hospital’, was an attempt by the Board to recognize that the

assumption of declining capabilities in those 65 and over would not always hold true. Although it

operated with regard to the hospital’s requirements rather than with regard to each individual

doctor’s health and capabilities, this was probably necessary given the overriding objective of

making staff positions available to doctors recently trained in the latest theories and methods.346

However, in a later decision, the Supreme Court of Canada struck down provisions in

the Unemployment Insurance Act preventing persons over the age of 65 from receiving

insurance benefits and restricting them to a minimal lump sum benefit. While noting

concerns that older persons might receive a double return of both pension and

unemployment benefits, the Court noted that it was doubtful that the objective of

fitting the Act within the government’s legislative scheme for social programs could in

itself be sufficiently important to justify the infringement of a Charter rights.347
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Some of the most important and controversial Supreme Court of Canada decisions

under section 15 of the Charter have involved age-based distinctions, although not

older adults. Law v. Canada involved a clear age-based distinction: restrictions on

survivor benefits for widows and widowers under the age of 45. Despite the clear

distinction based on an enumerated ground, the Court found no substantive

discrimination, as the distinction was not based on stereotypes, and persons under age

45 were not a disadvantaged group.348

Gosselin v. Quebec (Attorney General) challenged the provisions of Quebec’s social

welfare scheme that provided lower social assistance rates for persons under age 30

who did not participate in education or work programs. Following Law, the Court

found that young adults as a class were not especially vulnerable or disadvantaged, and

that the program, far from being based on stereotypes, responded to the actual needs

and circumstances of younger persons.349

Most recently, in Withler v. Canada, the Supreme Court dismissed a section 15 challenge

to federal pension provisions that reduced supplementary death benefits to widows

based on the age of their husbands at the time of death. While the provisions obviously

constituted a distinction based on an enumerated ground, the Court determined that

these provisions were, overall, effective in meeting the actual needs of the claimants

and in ensuring that retiree benefits were meaningful, and therefore found that section

15 was not violated.350

Like the Charter, the human rights system has not been a major venue for raising issues

relating to age and inequality. Human rights complaints (now applications) related to

age discrimination have made up only a small percentage of the total.351 A review of

decisions by the Human Rights Tribunal indicates that most complaints of age

discrimination have related to employment discrimination. 

The Ontario Human Rights Commission (OHRC) has in the past made use of its broad

powers under section 29 of the Code to address ageism and age discrimination through

public consultations, comments on government laws and policies, development of

policy statements and public education campaigns.352

B.  Laws Targeting Older Adults

As discussed in Chapter II, age is commonly used as a category and to mark transitions

in the life course. This includes the use of age as a legal category. Although less

common than they once were, there are still numerous age-based distinctions found in

Ontario law and policy, based on both younger and older ages. An LCO review of

Ontario statutes and regulations located approximately 50 statutes and regulations that

incorporate explicit distinctions based on older age. 

Laws that employ age-based distinctions raise complex issues of law and policy, and so

are dealt with below at some length.
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1.  The Legal Framework for Age-Based Distinctions

The use of age-based distinctions in law and policy is of course subject to the

requirements of the Charter and the Code. These laws provide a framework in which to

consider the appropriateness of current age-based distinctions.  Both section 15 of the

Charter and the provisions of the Code protect the equality and anti-discrimination

rights of older persons, and thereby recognize that age-based distinctions may

undermine equality and human dignity. As noted above, section 15(1) has been used to

strike down some age-based distinctions, such as the provisions of the Unemployment

Insurance Act prohibiting persons aged 65 and older from collecting benefits and

restricting them to a minimal lump sum benefit.353 Similarly, the provisions of human

rights statutes have been used to successfully challenge age-based criteria, such as

restrictions on access by older persons to visual aids under the Ontario Assistive 

Devices Program.354

However, the caselaw under both the Charter and the Code makes it clear that not every

distinction will violate equality rights. 

In its decision in Andrews, the Supreme Court of Canada underlined that the mere fact

that a law classifies individuals based on a prohibited ground does not in itself amount

to a violation of section 15(1). Legislative classifications are necessary for governance in

a modern society, and section 15 was not intended to eliminate all distinctions in the

law – only those that are discriminatory.355 As is clear from the brief discussion in the

previous section, age-based distinctions challenged under section 15(1) have frequently

been upheld by the Supreme Court of Canada. 

In A.C. v. Manitoba, a recent decision of the Supreme Court of Canada dealing with

age-based distinctions related to younger age, the Court emphasized that “age-based

distinctions are a common and necessary way of ordering our society” and that while

such distinctions have an element of arbitrariness, this alone will not invalidate them, so

long as the age chosen is “reasonably related to the legislative goal”.356 In the Court’s

most recent decision relating to age-based distinctions, Withler v. Canada (Attorney

General) (briefly highlighted above), the Court stated that 

[i]n determining whether the distinction perpetuates prejudice or stereotypes a particular group,

the court will take into account the fact that such programs are designed to benefit a number of

different groups and necessarily draw lines on factors like age. It will ask whether the lines drawn

are generally appropriate, having regard to the circumstances of the persons impacted and the

objects of the scheme.357

That is, the use of age as a basis for distinctions is not necessarily – or even

presumptively – troubling, making the analysis of age-based distinctions a somewhat

different exercise than the analysis of distinctions based on other grounds such as

gender, race or sexual orientation.  

Similarly, the Code permits age to be used to make distinctions in employment, services

or housing where age is a bona fide requirement. For example, under section 24(1)(b)
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of the Code, an employer may discriminate for reasons of age or certain other grounds if

the ground in question is a reasonable and bona fide qualification because of the nature

of the employment. 

In its decision in Meiorin,358 the Supreme Court of Canada set out three requirements

that must be met for a policy, program or standard that has a differential impact on a

protected group to be found a bona fide requirement: the respondent must establish on

a balance of probabilities that the standard, factor, requirement or rule

1.  was adopted for a purpose or goal that is rationally connected to the function

being performed, 

2.  was adopted in good faith, in the belief that it is necessary for the fulfilment of

the purpose or goal, and 

3.  is reasonably necessary to accomplish its purpose or goal, in the sense that it is

impossible to accommodate the claimant without undue hardship.

The ultimate issue is whether the person who seeks to justify the discriminatory

standard, factor, requirement or rule has shown that accommodation has been

incorporated into the standard up to the point of undue hardship. This sets a high

standard, particularly since the standard for establishing undue hardship itself is a high

one. In establishing the existence of a bona fide requirement, the respondent must, for

example, demonstrate that it has investigated alternative non-discriminatory or less

discriminatory approaches, considered whether it is possible to have differing standards

that reflect group or individual differences and capabilities, and that the standard is

properly designed to ensure that the desired qualification is met without placing undue

burdens on those to whom it applies. 

It is the policy of the OHRC that age-based qualifications or requirements will only be

justified where individual assessment would result in undue hardship. 

Those seeking to justify age based policies must show that individualized assessment as a form of

accommodation is impossible, i.e. there is no method to do so, or that it represents an undue

hardship. The onus is on those seeking to justify a discriminatory standard to show they have

provided individualized assessment and accommodation that recognizes the ‘unique capabilities’

of every individual, unless to do so would cause undue hardship. Specifically, rather than judging

individuals against presumed group characteristics, individualized assessment or testing to

determine whether a person has the necessary aptitude or qualifications should be used, subject 

to the undue hardship standard.359 (emphasis in the original)

Both the Charter and the Code protect the use of legislative and policy distinctions that

are intended to address disadvantage among individuals or groups. Section 15(2) of the

Charter specifically permits the use of enumerated grounds (including age) as the basis

of distinctions in government law and policy, when such distinctions are included in

programs, activities or laws that are intended to ameliorate disadvantage among

individuals or groups.  In R. v. Kapp, the Supreme Court stated that subsections 15(1)
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and 15(2) work together to promote the vision of substantive equality that underlies

the section as whole: while the focus of section 15(1) is on preventing the government

from making distinctions based on enumerated or analogous grounds that have the

effect of perpetuating disadvantage or prejudice, or imposing disadvantage on the basis

of stereotyping, section 15(2) preserves the right of governments to proactively combat

discrimination by developing programs aimed at helping disadvantaged groups to

improve their situation.360

Section 14 of the Code provides a shield for special programs. Policies or programs

based on identified grounds do not violate the Code’s anti-discrimination provisions, so

long as they:

• relieve hardship or disadvantage;

• help disadvantaged persons or groups to achieve equality; and

• contribute to eliminating the infringement of rights under the Code.361

These provisions permit employers, housing providers and service providers to develop

programs and policies that specifically target older adults, so long as a link can be

demonstrated between the objectives of the program or policy and specific

disadvantages or inequalities experienced by older persons.362 The Code also specifically

exempts programs, policies or activities that provide preferential treatment for persons

aged 65 and older from the definition of age discrimination.363 This provision operates

to protect policies and practices that provide preferences in favour of older adults aged

65 and older that do not meet the higher standard required for special programs under

section 14. For example, section 15 shields from human rights scrutiny the common

retail practice of providing “seniors’ discounts”. 

2.  Current Ontario Laws Using Older Age-Based Distinctions

As noted earlier, as part of its research for this Project, in 2009 the LCO undertook a

comprehensive review of all Ontario statutes and regulations that rely on distinctions

based on older age. The review revealed that Ontario laws currently relying on

distinctions based on older age can be classified into three general categories: those

related to employment and income security; health, ability and capacity; and special

programs and preferential treatment. 

EMPLOYMENT AND INCOME SECURITY

The vast majority of legal distinctions based on older age relate to the complicated web

of programs and policies associated with withdrawal from the workforce and

maintenance of income security for older adults once they are assumed to have left the

labour force. 

Until 2006, Ontario law permitted employers to maintain mandatory retirement

programs for employees aged 65 and older without a requirement to justify such

programs as a bona fide occupational requirement.364 Currently in Ontario, unless an

employer can demonstrate that mandatory retirement at a particular age is a bona fide
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occupational requirement, such programs will be considered discriminatory on the 

basis of age.365 A 2008 decision of the Human Rights Tribunal of Ontario which upheld

mandatory retirement at age 60 for firefighters provides a sense of the circumstances

under which a mandatory retirement policy may be considered a bona fide requirement.366

Despite the end of mandatory retirement as a widespread practice, the assumption that

age 65 remains a marker for withdrawal from the workforce remains common in the

law. For example:

•  Some statutes continue to maintain age 65 as the normal (although now in most

cases not mandatory) retirement date for pension purposes.367 Under the Ontario

Income Tax Act (ITA), pension tax credits assume age 65 for pension benefits.368

•  Regulations under the Employment Standards Act permit employers to provide

employees aged 65 or older with lesser or no benefits as compared with younger

employees,369 presumably on the assumption that these older employees no

longer have the same need for benefits that younger ones do. 

•  As is discussed at more length below, at the time when the provisions of the

Ontario Human Rights Code protecting mandatory retirement policies were

removed, the Workplace Safety and Insurance Act (WSIA) was amended to shield

from challenge the older age-based distinctions in that statute and the

regulations, policies and decisions under it.370

•  The Ontario Works social assistance program requires those receiving benefits to

seek employment, volunteer or retraining opportunities. However, the Ontario

Works Act specifically exempts recipients aged 65 or older from these

participation requirements, although these individuals may participate on a

voluntary basis.371 That is, the Ontario Works program assumes that persons aged

65 and older, unlike younger persons, are unlikely to rejoin the workforce, and

does not require these individuals to make efforts towards doing so. 

•  Persons aged 65 and older who are not eligible for a pension under the federal

Old Age Security Act are eligible to receive income supports as a prescribed class

under the Ontario Disability Supports Program Act.372

Ontario also provides some specially targeted benefits and income security programs

for older persons once they reach age 65, presumably on the basis that withdrawal

from the workforce increases the economic vulnerability of persons in this age group.

For example:

•  The ITA provides for special property, income and sales tax credits for “seniors”

who have reached at least age 65 by December 31st of the previous year.373 Some

municipalities make special provisions to discount property tax increases for older

persons.374

•  The Guaranteed Annual Income Supplement (GAINS) provides a small income

supplement for persons aged 65 and older who meet the requirements for the

federal Old Age Security (OAS) supplement and meet residency requirements.375 
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•  The Ontario Drug Benefit Program, which covers most of the cost of prescription

drugs listed in the Ontario Drug Benefit Formulary, is automatically available to all

Ontarians once they reach age 65, although some co-payments are required.376

HEALTH, DISABILITY AND CAPACITY

As was noted in Chapter II of this Report, it is widely assumed that advancing age is

associated with declines in health and certain types of capacities and abilities, and an

increase in disability. A number of age-based distinctions in Ontario law reflect the

assumption that health, abilities and capacity may decline with age. Because the

evidence regarding the decline in health and capacities with age is complex, these

types of assumptions may be a problematic basis for public policy. 

In some cases, this assumption results in the provision of greater or more easily

accessible benefits for older persons. For example, the Health Insurance Act provides a

reduced fee for some optometry services for persons aged 65 or older.377

Occasionally, assumptions about declining health, ability and capacity are the basis for

laws restricting the activities of older persons or requiring them to take extra steps to

demonstrate ability and capacity. A perennially controversial example is the Ontario

Senior Driver Licence Renewal Program. In Ontario, persons with Class G driving

licenses must undergo an exam every two years once they reach the age of 80.

Generally, this process involves a written test and a vision test, as well as a group

education session. These drivers may also be required to take a road test if, for example,

they have acquired demerit points on their driving record over the previous two years,

or the counselor leading their driver education session finds that the senior driver has

trouble understanding the tests or following the group discussion. As well, drivers aged

70 and older who have an accident may be required to undergo a written, driving

and/or medical/visual exam.378

SPECIAL PROGRAMS AND PREFERENTIAL TREATMENT

A number of Ontario laws and policies provide special benefits or protections for older

persons and may fall within the ambit of section 15(2) of the Charter or of the special

program or preferential treatment provisions of the Code. 

Some of these laws deal with relatively trivial issues and could be characterized as minor

preferential treatment. Examples might be the reduced entry charges for persons aged

65 and older under the Ontario Agricultural Museum Act379 or the provisions under the

Fish and Wildlife Conservation Act allowing persons aged 65 who have a valid birth

certificate to engage in sport fishing without obtaining a sport fishing license.380

There are also legislative distinctions in favour of older persons that are substantial, and

may be better characterized as special programs rather than as preferential treatment.

Often these are linked to low income or economic vulnerability, or to declining health:

the GAINS benefit for low-income seniors381 or the monthly allowance for personal
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needs due to “advanced age” provided under the Ontario Works Act for persons aged

65 and older are examples.382

A widespread and significant example of services specially tailored to the needs of older

adults is “seniors’ housing” aimed at low-income or frail older adults. As was briefly

outlined in Chapter II of this Report, social housing, which targets many marginalized

groups, older adults among them, is delivered through a network of services and

providers. Social housing providers include private, cooperative, and municipal non-

profit corporations, as well as local housing corporations. Funding may come from the

federal, provincial or municipal governments. Social housing may take the form of

affordable housing units, non-profit housing, co-operative housing with rent-geared-to-

income, and supportive housing that provides personal support and homemaking

services for frail older adults and persons with various types of disabilities in a

community residential setting.383

Provisions for seniors’ housing are generally found under municipal by-laws and

policies. Many municipalities make provision for specialized social housing for low-

income seniors. For example, the City of Kingston has eight social housing projects that

house either “seniors” only, or a combination of older adults and persons with

disabilities. Kingston has a “cascading” admissions policy for its seniors housing:

persons aged 65 and older are prioritized on its waiting list, followed by those aged 60

and older, and then those aged 55 and older.384 The City of Toronto operates over

19,000 seniors-only social housing units (including those which are rent-geared-to-

income and market rents in non-profit, municipal or cooperative housing).385 The City

of Toronto has established aged 59 as the minimum age to qualify for such housing.

Peel Region has 32 buildings dedicated to housing for persons aged 65 and older,

whether rent-geared to income, market rent, or subsidized housing.386

Seniors’ housing brings to the fore the difficult issues highlighted in the section on

“Vulnerability, Inequality, Risk and Older Adults” in Chapter II of this Report. To what

degree are low-income older adults disadvantaged or at heightened risk of negative

outcomes, and therefore entitled to special protections such as seniors housing? Are

low-income older adults more disadvantaged or at risk than other low-income

individuals, and if so, how or why? How do we determine whether and when some or

all older adults are entitled to special protections? 

The OHRC in A Time for Action, its Consultation Report on human rights and older

Ontarians, reported significant concerns regarding the availability of accessible and

affordable housing for older persons, and of special needs housing.387 In its Policy on

Discrimination Against Older People Because of Age, the OHRC stated that

[i]t is the Commission’s view that older persons benefit from the support, community, and income

security offered by seniors’ housing projects. As well, the concept of “aging in place” has been

recognized by the Commission as a central consideration so that in some cases it may be

appropriate to offer “seniors’ housing” to those under the age of 65 who may have special needs

that will remain as they age. Therefore, the Commission would encourage housing aimed at older

persons, including those less than 65 years of age, which will foster the objectives of the Code.388
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The Law Reform Commission of Nova Scotia has recently completed a project on

seniors-only housing. In its December 2010 Discussion Paper, the Commission reaches

the conclusion that a blanket statutory exemption for seniors’ housing is not desirable:

While such an exemption would facilitate seniors-only age limits, and the benefits that may spring

from them, we are not persuaded that such benefits are more significant than the interests of

those who would be excluded from housing that is otherwise suitable for them … The Nova

Scotia Human Rights Act already permits seniors-only age limits where they are shown to be

necessary to ensure the protection of seniors’ distinctive interests, or to ameliorate seniors’

particular disadvantage. The current legislative context does not appear to dissuade proponents of

housing developments.389

The debate over this issue highlights the difficulty of the issues surrounding special

programs for older adults. At the core of the debate is the question as to whether the

use of age as a criteria is actually addressing needs and concerns unique to older adults,

or is using age as a proxy for other, less easy to measure qualities.

3.  Using Age as a Proxy

This review of Ontario’s age-based legislative distinctions reveals that in most cases, age

is being used as a proxy for low-income, withdrawal from the workforce, for some form

of capacity, ability or health limitation, or for some form of vulnerability related to these

other qualities. 

This raises some concerns. In some cases, the use of age as a proxy is merely the

employment of ageist stereotypes and assumptions. For example, the use of age as a

marker for the ability to adapt within a workplace, or to bring “cutting-edge” or

creative new ideas to a job is really nothing more than a fairly blatant form of age-based

discrimination: evidence does not support the assumption that older persons are less

able than younger adults to learn or adapt, or to be creative.390 Where unsupported

assumptions are at play, the use of age-based criteria may be merely a form of age-

based stereotyping. It is therefore essential that when age is being used as a proxy it is

based on a careful review of the current available research on the circumstances and

needs of older adults, as well as consultation with older adults themselves. 

It is also important that this evidentiary base be regularly reviewed and re-evaluated. For

example, the assumption that older persons will withdraw from the workforce at age 65

once had a fairly solid basis, but changing demographics and labour market patterns

indicate that it is substantially less true now than it once was, and that engagement of

older persons in the labour force is likely to continue to increase. In 1996, 15 per cent of

Canadians wished to continue to work past age 65, or for as long as their health would

permit them; in 2003, this figure was 26 per cent.391 Similarly, healthy life expectancies

for Canadians have been increasing: old assumptions about the abilities and capacities

of older persons may be incorrect. Once endemic levels of low-income among older

adults have been substantially addressed for many groups of older adults, through

initiatives like the Canada Pension Plan (CPP) and OAS.392
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of older adults, as well
as consultation with
older adults themselves. 
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As well, whenever one uses age as a proxy for other attributes, one is typically ignoring

the diversity and individuality of older adults. Age is not identical with ability or capacity,

or low-income or with preparedness to withdraw from the workforce: whatever the

level of correlation between age and the attribute targeted by the program in question,

there will inevitably be situations where the use of age as a proxy results in either under-

inclusion or over-inclusion. This may result in significant injustice for some, or ineffective

policy decisions. 

For example, a crude use of older age as a straight proxy for low-income would result in

resources being allocated to some individuals who are not particularly in need, since

many older adults are financially comfortable. Where resources are scarce, this may be

an ineffective use of them. 

Of course, the decision to use age as a proxy for some other attribute is not necessarily

or not simply always the result of stereotypical assumptions. There may be a meaningful

degree of correlation between age and some types of abilities or circumstances. For

example, in Espey v. City of London, the Human Rights Tribunal of Ontario found that

the relationship between advancing age and the risk of on-the-job cardiac events for

firefighters was sufficient to justify the city’s mandatory retirement policy.393 Because

age is simple and straightforward to measure, the use of age can be a very efficient way

of allocating benefits, resources or requirements. This becomes of particular importance

where extensive and complex social programs are being administered. For example, the

identification and measurement of disability is difficult, controversial and complicated,

and may itself raise human rights issues.394 Often, substantial adjudication mechanisms

must be developed to determine whether a person meets disability-based program

requirements. These mechanisms can pose substantial hardships, not only for

governments administering programs, but also for individuals attempting to prove 

that they meet the program requirements.395 The use of age as a criterion avoids 

these difficulties. 

The Supreme Court of Canada considered the human rights implications of the use of

protected grounds as proxies in the case of Zurich Insurance Co. v. Ontario (Human

Rights Commission).396 This case dealt with the practice of insurance companies of using

age, sex and marital status as proxies for assessing risk levels for drivers, and thereby for

setting rates for insurance premiums. 

The Court acknowledged that the use of protected grounds such as age, sex and

marital status for making determinations was a prima facie violation of human 

rights principles:

Human rights values cannot be over-ridden by business expediency alone. To allow ‘statistically

supportable’ discrimination would undermine the intent of human rights legislation which

attempts to protect individuals from collective fault. To allow discrimination simply on the basis of

statistical averages would only serve to perpetuate traditional stereotypes with all of their invidious

prejudices. Society has decided not to hold the individual responsible for the sins of his or her

‘group’ and the courts must seek to further rather than restrict this decision.397

[A] crude use of older
age as a straight proxy
for low-income would
result in resources being
allocated to some
individuals who are 
not particularly in 
need, since many older
adults are financially
comfortable. Where
resources are scarce, 
this may be an
ineffective use of them.
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Given the violation of human rights principles resulting from the use of age, marital

status and sex as a basis for making distinctions in the provision of insurance, the Court

determined that this insurance scheme could only be upheld if it was demonstrated

that there was no alternative which was practicable in all the circumstances. The Court

found that there was no practical alternative available at that time, and therefore upheld

the practice. The Court stated, however, that

[t]he insurance industry must be allowed time to determine whether it can restructure its

classification system in a manner that will eliminate discrimination based on enumerated group

characteristics and still reflect the disparate risks of different classes of drivers. It would therefore be

inappropriate for this Court to find a particular practice to be unreasonable when no reasonable

alternative exists. While the situation as it existed in 1983 did not provide a reasonable alternative

to setting premiums based on age, sex and marital status, the situation today and in the future

may be quite different. The insurance industry must strive to avoid setting premiums based on

enumerated grounds.398

That is, there is a high standard set for demonstrating that the use of age-based

distinctions is permissible. Such distinctions are permissible only where other

alternatives are not reasonably available. Thus, the door is not foreclosed to bringing

another similar case.  

In general, what alternatives exist to the use of age-based distinctions as a proxy for

other characteristics? 

One may, of course, attempt to directly measure the characteristic in question, whether

it be ability or economic vulnerability or withdrawal from the workforce. Where the

correlation between age and the characteristic in question is high, this may decrease

efficiency and increase costs, although it will increase accuracy. As well, where disability

is at issue, one must take into account that abilities and circumstances also vary among

individuals with disabilities, and that individualized testing is generally considered

preferable to the use of bio-medical categories as determining factors. That is, the

concept of disability itself may be a proxy for other characteristics.

A variant on the individualized testing approach is to use individual testing beginning at

a certain age. For example, most senior drivers’ license programs in Canada provide for

individualized assessment beginning at a specific age. A modified version of this was

endorsed by the Ontario Superior Court in Assn. of Justices of the Peace of Ontario v.

Ontario (Attorney General). A requirement for Justices of the Peace to retire at age 70

was held to violate section 15 of the Charter. In order to address concerns regarding

security of tenure, rather than striking down mandatory retirement altogether, Justices

of the Peace, like provincial court judges, were permitted to remain in office after age

65, subject to an annual review by the Chief Justice, with mandatory retirement

postponed to age 75.399

A third option is to create a rebuttable presumption: age is used as a category, but older

persons are provided with the opportunity to demonstrate that they should not fall
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within the rule. This was the suggestion of the Human Rights Tribunal in Espey: that

mandatory retirement for firefighters at age 60 should stand because of the risk of on-

the-job cardiac events, but that a process or mechanism could be developed for

individuals to demonstrate that their risk was no higher than that for younger persons

and that the rule could be waived for them if they did so.400

4.  Assessing the Use of Age-Based Laws

It has frequently been pointed out that age-based distinctions risk undermining the

dignity of older adults by suggesting that their age makes them somehow different and

lesser. As Justice Wilson stated in her dissent in McKinney, the Code protection for

mandatory retirement provisions

...discriminates because it does not distinguish between those who are and those who are not 

able to work. In this way, the section operates to perpetuate the stereotype of older persons as

unproductive, inefficient, and lacking in competence. By denying protection to these workers the

Code has the effect of reinforcing the stereotype that older employees are no longer useful members

of the labour force and their services may therefore be freely and arbitrarily dispensed with.401

Age-based distinctions have been used to restrict the participation and contribution of

older persons. By their nature, age-based distinctions reinforce the notion that older

adults are a homogenous group, obscuring their diversity and individuality. Inevitably,

the use of age-based distinctions undermines the principle of diversity and individuality. 

On the other hand, some age-based distinctions have been of considerable benefit to

older persons. The use of age-based income-support programs have significantly

contributed to the reduction of poverty among older adults, for example. 

When assessing age-based distinctions in law or policy, one must begin by considering

the assumptions on which such distinctions are based. Are they based on current,

reliable research on the characteristics, needs and circumstances of older adults? Or are

they based on assumptions that have their basis in ageist attitudes and stereotypes

about the abilities, contributions and worth of older adults? Do they take into account,

to the extent possible, the individuality and diversity of older adults?

It is also important to consider the purpose of such distinctions. Do they aim to

promote the independence and autonomy, dignity, participation and inclusion, and

security of older persons? Age-based income support programs, for example, aim to

increase the economic security of older persons, and may thereby also promote their

independence and participation. 

In some cases, like mandatory retirement or drivers’ licence testing, part of the purpose

of the age-based distinction may be to protect the opportunities or the health and

safety of others, whether younger workers, or others who are using the roadways. In

addition to considering whether the identified risks are indeed borne out by the

evidence, it is important to ensure that the rights of older persons are not lightly

It is also important to
consider the purpose of
such [age-based]
distinctions. Do they
aim to promote the
independence and
autonomy, dignity,
participation and
inclusion, and security
of older persons?

124 Law Commission of Ontario



IDENTIFYING AGEISM AND PATERNALISM IN THE OPERATION OF THE LAW

dismissed or subordinated to those of others, and that the impacts of restrictions on

older adults are fully taken into account and considered. 

The purpose of an age-based policy or program may not, however, be borne out in

implementation. Mandatory retirement, for example, is often conceived of in the

context of pension planning, as a means of assuring the economic security of older

adults, and providing a dignified exit from the labour force. No doubt, for many older

adults, mandatory retirement programs operated in this way. But for older adults who

were in some way disadvantaged – women or immigrants who had interrupted work

histories, vulnerable workers without access to pension plans or the opportunity to build

up assets for retirement –  mandatory retirement had the effect of reducing their

economic options and opportunities and of further diminishing their economic security.

As well, employers who assumed that older workers would leave the workforce at age

65 may not have continued to invest in those employees – to offer coaching,

opportunities for training and enrichment, or considered them for advancement,

thereby undermining the ability of aging workers to continue to contribute

meaningfully to their workplaces. 

Given the risks to dignity and individuality associated with age-based policies, one must

also consider whether there are alternatives, such as individual assessment or inclusive

design, which would achieve the same objectives but have a lesser impact on the

dignity, security, independence, participation and individuality of older adults. Where

individual assessment is not possible, other alternatives that would reduce the impact 

of age-based distinctions, such as the creation of a rebuttable presumption, should 

be considered. 

The case example below applies these considerations regarding the use of age-based

distinctions in the law to the provisions of the WSIA. 

CASE EXAMPLE: AGE-BASED DISTINCTIONS IN THE LAWS

Age-Based Restrictions under the Workplace Safety and Insurance Act

One of the Ontario statutes that retains older age-based restrictions on benefits is

the WSIA.402 Ontario’s workers’ compensation system was originally envisioned as

a compromise between the needs of employers and employees: injured workers

were entitled to legislated no-fault benefits, speedily administered, related to their

earning power and paid for as long as the disability lasted. In return, employers

were protected from lawsuits by workers and funded the system on a collective

liability basis through which their annual rates were easily incorporated into the

cost of production and passed on to customers in the price of goods. This is often

referred to as the “historic compromise”.403

Given the risks 
to dignity and
individuality associated
with age-based policies,
one must also consider
whether there are
alternatives, such as
individual assessment or
inclusive design, which
would achieve the same
objectives but have a
lesser impact on the
dignity, security,
independence,
participation and
individuality of older
adults. Where
individual assessment 
is not possible, other
alternatives that would
reduce the impact 
of age-based
distinctions, such as the
creation of a rebuttable
presumption, should 
be considered.

April 2012 125



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

126 Law Commission of Ontario

At the time when the provisions of the Human Rights Code protecting mandatory

retirement policies and other employment-based distinctions aimed at persons age

65 or older were removed, the WSIA was amended to protect the age distinctions in

that statute and the regulations, policies and decisions under it.404 There are five

provisions limiting or terminating rights for older workers.405 For the purposes of this

discussion, the focus will be on the following two provisions terminating benefits for

older workers:

1.  While the WSIA places a limited duty on employers to re-employ injured workers,

this duty ends at the point when a worker reaches age 65. Under the WSIA,

workers who have more than one year’s service and who have lost time from

work due to a compensable injury in a workplace with 20 or more employees

are entitled to return to their old job or a comparable one. If the injured worker

is not able to perform the essential duties of their old job but can do other work,

the employer is obligated to offer suitable work if it is available. In either case,

the employer is obligated provide disability-related accommodations to enable

the employee to perform the work, to the point of undue hardship. In all cases,

the employer’s obligation continues for a maximum of 2 years, or one year after

the injured worker is able to return to their pre-injury work.406 However, the re-

employment obligation also ends when a worker reaches age 65, so that

workers who are injured between age 63 and 65 receive a reduced re-

employment opportunity, and those injured after age 65 receive no

re-employment opportunities at all.

2.  The WSIA places age 65 limits on loss of earnings benefits. Workers who

experience an income loss due to a work related accident are entitled to loss of

earnings benefits until the day on which the worker reaches age 65 years of

age, if the worker was less than 63 years of age at the time of the injury; or two

years after the date of the injury if the worker was 63 years or older at the time

of the injury.407

These provisions ignore the importance to older persons of having the choice to

continue to participate in the workforce. This has been recognized, notably, in the

United Nations Principles for Older Persons (IPOP), which include, as elements of

the principle of independence, the opportunity to work or to have access to other

income-generating opportunities and to participate in determining when and at

what pace withdrawal from the labour force takes place.408 The Madrid

International Plan of Action on Ageing (MIPAA) emphasizes, “Older persons should

be enabled to continue with income generating work for as long as they want and

for as long as they are able to do so productively.”409

Age-based rules regarding workforce participation, such as the limitation on the

duty to re-employ, make age a central, overriding factor in assessing the needs and

abilities of workers, ignoring the diversity of experiences and circumstances among
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older workers. Women, of course, will often have different labour market

experiences than men. The caregiving responsibilities that women disproportionately

take on may lead to interruptions in their workplace participation or to reduced

participation. As well, women are more likely to be found in low-paid or precarious

work. As a result, women have more difficulty in developing pensions or other

resources for retirement. New Canadians may have a shorter period of employment

in Canada upon which to build up assets for retirement and they, along with

racialized persons and persons with disabilities, also tend to have more restricted

access to the labour market, lower incomes and greater unemployment during 

their working lives.410 Overall, Canadians’ lifecycles and labour force patterns 

have shifted dramatically since the 1970s, and are now much more varied 

and complex.411

It has been argued that these age-based distinctions on the ability of older workers

to continue in the workforce and to continue to equally access workplace

protections and benefits undermine the fundamental dignity and worth of older

adults. In its submission to the Standing Committee on the Ending Mandatory

Retirement Statute Amendment Act, the OHRC stated,

[t]he provisions of Bill 211 respecting benefits and workers’ compensation are a form

of age discrimination. They send a message that older workers are essentially of

lesser worth and value than their younger co-workers, and reinforce negative and

ageist stereotypes and assumptions about the abilities and contributions of older

workers. They fail to recognize the contribution of older employees to their

workplaces, or the importance of work to older workers. These provisions are

offensive to dignity, and the Commission believes that they will be vulnerable to

challenge under the Charter.412

One of the key reasons advanced for the use of these age-based distinctions in

employment is that they are frequently seen as part of a complex web of benefits

and trade-offs that as a whole promote the security and dignity of older persons by

allowing an orderly withdrawal from the labour force and the provision of basic

income protections. Indeed, the overlapping structure of federal and provincial

income-support structures for older persons, including the Canadian Pension Plan

and Old Age Security are generally seen as having successfully reduced the

incidence of poverty among older persons. 

This understanding has shaped key Supreme Court decisions regarding age-based

distinctions in the areas of employment and income supports. The Supreme Court

in McKinney noted that the acceptance of age 65 as the “normal” age for

retirement had profound implications for the organization of the workplace – the

structuring of pension plans, for fairness and security in the workplace, and the

provision of workplace opportunities, such that mandatory retirement “has become

part of the very fabric of the organization of the labour market in this country”.413

In a 2008 decision, the Supreme Court of Canada upheld the provisions of a
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The view that these
common age-based
distinctions are part of a
broader package that is
overall favourable to
older adults has been
challenged. It has been
pointed out that there
have been very
significant shifts in
demographics, in the
labour market, in
occupational conditions,
and in life cycles since
the mid-1960s, when
current laws, policies,
institutions and
assumptions regarding
withdrawal from 
the workforce 
were developed.
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pension that required mandatory retirement as part of the plan, noting that the

provisions were an attempt to balance concerns regarding age discrimination with

the importance of ensuring the financial protection of employees under genuine

pension plans.414 The Human Rights Tribunal in the Espey decision made a similar

point, noting that the mandatory retirement provisions in question were part of a

collective agreement that had been shaped as a trade-off to maximize a number of

goals important to the parties.415

On the other hand, the Supreme Court of Canada, in striking down restrictions on

unemployment insurance benefits for persons aged 65 and older, noted that it was

doubtful that the objective of fitting the provisions of the Unemployment Insurance

Act within the government’s legislative scheme for social programs, could in itself be

sufficiently important to justify the infringement of a Charter rights.416

The view that these common age-based distinctions are part of a broader package

that is overall favourable to older adults has been challenged. It has been pointed

out that there have been very significant shifts in demographics, in the labour

market, in occupational conditions, and in life cycles since the mid-1960s, when

current laws, policies, institutions and assumptions regarding withdrawal from the

workforce were developed. Given the aging population, increasing diversity in life

cycles, and the shift towards service work and non-standard jobs (and the

subsequent decline in the number of workers who have access to employer-

sponsored pension plans), older workers are increasingly economically vulnerable,

uncertain about the future, and unable to afford retirement.417 The assumption of a

single standard age for withdrawal from the workforce is increasingly tenuous.418

The use of age 65 as the sole marker for the end of protections and benefits under

the WSIA therefore raises concerns.

Other jurisdictions have taken different approaches, without jeopardizing the

financial stability of the regime. For example, in British Columbia, although the

“normal” age for the end of workers’ compensation protections remains age 65,

workers can individually present their particular circumstances. Where the Board is

satisfied that the worker would have retired later than 65 years of age, or more

than 2 years after the injury, the legislation allows the Board to pay workers’

compensation benefits up to the date the worker would retire.419

          

C. Laws of General Application – Laws that Affect 
Mainly Older Adults

Some laws do not explicitly reference age, but mainly impact on older adults. Such laws

may operate almost like age-based programs and are often thought of as such because

the vast majority of those affected are older adults. However, there are no age-based
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criteria at play – it is only that the law in question deals with an issue that

disproportionately affects older adults. 

In these types of laws, the issues regarding the law as it affects older adults are raised

most clearly and directly. Are stereotypes or negative attitudes regarding older adults

affecting the design or implementation of the law? Does the law promote the principles

of dignity, autonomy, participation, security, membership in the broader community

and respect for diversity? Does the law adequately take into account the circumstances

of older adults? Is the wellbeing of older adults treated as of equal importance to that of

other citizens?

One of the clearest examples of this is the law regulating long-term care homes. The

criteria for admission as a long-stay resident in a long-term care home is set out in the

regulations under the Long-Term Care Homes Act, 2007 (LTCHA):

A placement co-ordinator shall determine a person to be eligible for long-term care home

admission as a long-stay resident only if,

(a)  the person is at least 18 years old;

(b)  the person is an insured person under the Health Insurance Act;

(c)  the person, 

(i)  requires that nursing care be available on site 24 hours a day,

(ii)  requires, at frequent intervals throughout the day, assistance with 

activities of daily living, or 

(iii)  requires, at frequent intervals throughout the day, on-site supervision or on-site

monitoring to ensure his or her safety or well-being;

(d)  the publicly-funded community-based services available to the person and the other

caregiving, support or companionship arrangements available to the person are not sufficient,

in any combination, to meet the person’s requirements; and

(e)  the person’s care requirements can be met in a long-term care home.420

Beyond the requirement that the person seeking admission be an adult, the criteria are

not age-based. In fact, some younger persons with complex and significant medical

needs live in long-term care facilities. However, the vast majority of the residents are

older adults.421

Persons living in long-term care homes face heightened or different risks and

disadvantages than many other Ontarians. They have significant medical or disability-

related needs that require the extensive nursing supports available in such settings, and

these needs can leave them dependent on or vulnerable to those who provide them

with care. While long-term care homes provide vital supports not available to residents

in the community, the trade-off is that their residents are living in institutional settings,

removed from the broader community and the supports, community and social roles

available there. To manage the needs of some residents whose disability-related

behaviors put themselves or others at risk, long-term care homes have considerable

powers over residents, including the use of restraints and placement of residents in
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locked-in wards. Good long-term care homes are vital to the dignity and security of

older adults; poorly operated long-term care homes place their residents at significant

risk and undermine security, dignity, autonomy, inclusion and respect for individuality

and diversity. 

A submission from Ontario government officials commented:

We recognize that the current economic environment and increased number of older adults will

continue to limit the availability of resources for long-term care (LTC) homes. In an effort to ensure

continued services for older adults and in response to stated preferences of older adults to ‘age at

home’ for as long as possible, the MOHLTC has provided funding for services in the community so

that persons who can be cared for at home can remain at home. This includes investments in the

Aging at Home Strategy and more recently, the Behavioural Supports Ontario project.422

Ontario law regulating long-term care homes has just undergone major reforms with

the LTCHA most of the provisions of which came into force July 1, 2010, and it will take

some time to assess the extent to which the new law addresses concerns identified

under the predecessor legislation. 

Looking at the law more broadly, in some cases, all that is necessary to ensure that the

law meets the needs of older adults is to ensure that it does not itself violate the rights

of older adults. In other cases, positive steps are necessary to ensure that individuals,

service providers, employers or others do not violate the rights of older adults. In some

cases, it may be necessary for the government to take steps to ensure that the

minimum needs of older adults for physical, mental or financial security are met. Most

laws that mainly address older adults fall into this category. 

Because older adults are disproportionately likely to have withdrawn from the workforce

and to be dependent on a fixed income, and to have or to develop various impairments

or disabilities, older adults are more likely than members of other age groups to be

reliant on government supports or protections to meet their basic needs. This may

include income support programs, like Ontario’s GAINS program, or services such as

health care, home care or long-term care homes. 

As the example of long-term care highlights, older adults not infrequently encounter

the effects of resource limitations in programs intended to provide benefits. Programs

that are intended to provide basic supports for those who are disadvantaged or

marginalized may be in effect rationed by tight eligibility criteria or long waiting lists,

and may therefore not achieve their intended impact. The effects on the dignity,

autonomy, inclusion and security of older adults may be significant. Particularly in an

era of scarce resources, service providers may find it challenging to ensure that their

programs and policies respect the principles. 

Where resource limitations exist, the concept of “progressive realization”, as outlined in

Chapter III of this Report, may be helpful. This concept suggests that where resources

are limited, the principles may be realized over time, as understandings and resources

[I]n some cases, all that
is necessary to ensure
that the law meets the
needs of older adults is
to ensure that it does not
itself violate the rights of
older adults. In other
cases, positive steps are
necessary to ensure that
individuals, service
providers, employers or
others do not violate the
rights of older adults. In
some cases, it may be
necessary for the
government to take 
steps to ensure that the
minimum needs of older
adults for physical,
mental or financial
security are met.
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develop. This does not mean that one should be satisfied with laws that fall short of 

the principles; rather, the principles should be realized to the greatest extent possible 

at the current time, and concrete steps for future improvements continually identified

and planned. 

The example of “First Available Bed Policies” as described below provides a striking

illustration of the effects of resource limitations on positively intended laws and on the

attainment of the principles for older adults. 

CASE EXAMPLE:  LAWS AFFECTING MAINLY OLDER ADULTS

First Available Bed Policies

A consistently raised concern in the area of elder law in Ontario has been “First

Available Bed” policies, policies which have been implemented by hospitals and

Community Care Access Centres (CCACs) to manage the transition of older adults

from hospital care to placement in a long-term care home. 

Placement in a long-term care home in Ontario is regulated by the Long-Term

Care Homes Act (LTCHA) and its regulations. The law places responsibility for

placement in a long-term care home with the local CCAC placement coordinator, so

that the individual in question or their substitute decision-maker must make an

application through the placement coordinator. Where application is being made

with respect to a person who is currently hospitalized, the hospital discharge

planner or other hospital staff may work to facilitate the application.

Under the regulations to the LTCHA, an individual seeking long-term care may

select up to five long-term care homes to apply to (in crisis situations, more may be

selected).423 Section 46 of the LTCHA defines the elements of a valid consent as

including that it relate to the admission, that it be informed, that it be given

voluntarily, and that it not be obtained through misrepresentation or fraud. Section

46 further sets out the information that individuals are entitled to prior to giving

consent, including what the admission entails, the expected advantages and

disadvantages of the admission, alternatives to the admission, and the likely

consequences of not being admitted. The Health Care Consent Act, 1996 (HCCA)

sets out requirements where a substitute decision-maker is involved, the

fundamental principle being that the admission must be in accordance with the

prior capable wishes of the individual involved, or where these are not known, the

best interests of the individual. Under the HCCA, the best interests of the individual

include the following:

Where resource
limitations exist, the
concept of “progressive
realization”, may be
helpful. This concept
suggests that where
resources are limited, the
principles may be
realized over time, as
understandings and
resources develop. This
does not mean that one
should be satisfied with
laws that fall short of
the principles; rather,
the principles should be
realized to the greatest
extent possible at the
current time, and
concrete steps for future
improvements
continually identified
and planned.
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(a) the values and beliefs that the person knows the incapable person held when

capable and believes he or she would still act on if capable;

(b) any wishes expressed by the incapable person with respect to admission to a care

facility that are not required to be followed under paragraph 1 of subsection (1);

and

(c) the following factors:

1.  Whether admission to the care facility is likely to,

i.  improve the quality of the incapable person’s life,

ii.  prevent the quality of the incapable person’s life from deteriorating, or

iii. reduce the extent to which, or the rate at which, the quality of the incapable

person’s life is likely to deteriorate. 

2.  Whether the quality of the incapable person’s life is likely to improve, remain the

same or deteriorate without admission to the care facility.

3.  Whether the benefit the incapable person is expected to obtain from admission

to the care facility outweighs the risk of negative consequences to him or her.

4.  Whether a course of action that is less restrictive than admission to the care

facility is available and is appropriate in the circumstances.424

The legislation, in total, sets out a framework that is based on the autonomy and

security of the older person. It does not priorize as a consideration the needs of the

hospital or long-term care systems. 

In practice, however, consent to placement in a long-term care home has been

constrained by a range of policies and practices that arise from the shortage of

hospital and long-term care beds in the province of Ontario: hospitals are

overcrowded, and waiting lists for long-term care are long. To manage the

difficulties of the resource shortage, administrators developed and implemented a

range of policies, frequently referred to as “First Available Bed” policies, which

arguably have violated both the letter and the spirit of the legislative framework.

The issue of “First Available Bed” policies has been raised in the provincial

legislature. The Advocacy Centre for the Elderly (ACE) notes that in 2010 alone, the

clinic received over 160 requests for assistance related to discharge from hospital

and admission to long-term care homes:

Most hospitals in Ontario have discharge policies with which they require patients to

comply when moving from hospital into another care setting. The policy may

require that the patient or their substitute decision-maker select a certain number of

‘short list’ long-term care homes from a list provided by the hospital or CCAC; or

may require the patient to accept a ‘suitable bed’ as determined by the hospital,

which may not be in one of the homes chosen by the patient or their substitute

decision-maker. Usually, the person is told that if they do not comply with the policy,

they will be charged the ‘daily rate’. This is the rate charged for an acute care bed

for someone who does not have OHIP or other insurance. Although there is no

specific number, this rate may range from $500 to $1,500 or more per day.425
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Patients may be offered other options to accepting the first available bed, such as

returning home to wait for their home of choice, or moving to a retirement home to

await their home of choice. 

While recognizing the pressures under which the health care and long-term care

systems operate, one cannot ignore the negative effects on older adults of First

Available Bed policies. Beds which are deemed “acceptable” from the perspective of

administrators may be far from the perspective of the individual involved, whether

because of the extent or quality of the care available in the placement, or because it

is at a distance that completely removes the older adult from families and

community support systems. In some cases, long-term care homes may have beds

available because of the low quality of services provided, and individuals may be

coerced into accepting placements in homes with poor records in terms of

respecting the dignity, autonomy and security of their residents. 

The Ministry of Health and Long-Term Care has undertaken a number of initiatives 

to address the issues raised by First Available Bed policies. In February 2011, the

Ministry sent a letter to all Local Health Integration Networks (LHIN), the Ontario

Hospital Association and all CCACs clarifying the relevant provisions of the LTCHA

regarding individuals’ right to choose a long-term care home and confirming that

policies and programs that do not respect this right may not implemented. In

addition, the Ministry has provided training to placement coordinators to improve

understanding of the law governing placement, and is developing a plain language

guide to the LTCHA.426

D.  Laws That Affect a Disproportionate Number 
of Older Adults

In other cases, while older adults do not make up the majority of those affected by a

particular law and the law has an impact across age groups, a substantial portion of

older adults are affected by that law. 

The extent or nature of the disproportionate impact may vary among groups of older

adults. For example, laws regarding financial exploitation will have particular

significance for older adults as a whole, as financial abuse is the most common type of

abuse of older adults. They may be especially significant, however, for Aboriginal older

adults, many of whom are residential school survivors, and who may be targets of

financial abuse due to their receipt of settlement monies.427

As laws of general application are likely to be age-neutral on their face, it is essential to

examine whether or how laws addressing large numbers of older adults may, in design
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or implementation, be shaped by ageist attitudes or assumptions. Not uncommonly,

the consequences of ageist attitudes may play out in the day-to-day context in which

service providers, legal professionals and decision-makers address the rights and needs

of older adults. Regardless of how well-designed a law or program is, ageist or paternalistic

attitudes on the part of those charged with implementing the law or program will make

it ineffective for older adults. If, for example, competent older adults attempting to

exercise their rights to make choices for themselves are undermined by health care

providers who think that older adults should defer to others, the laws regarding consent

and capacity will be ineffective. ACE has provided examples in long-term care settings

of competent older adults being prevented from leaving their residences, even for short

periods of time, unless they are accompanied by family members or family members

have provided consent. There have also been instances of care providers discussing care

issues with the resident’s family instead of the competent resident.428 The influence of

this type of ageism is hard to make visible as it happens in small, everyday decisions and

interactions and is not overt, and so may not be recognized even by those who are

carrying it out.

Margaret Hall provided an example in her paper for the LCO on developing an 

anti-ageist approach to the law:

The system or scheme created by Ontario’s substitute decision making legislation is non-ageist,

and does a good job of protecting the individual’s rights; balancing the individual’s rights to

autonomy in decision making with the individual’s rights to physical dignity and integrity, not to

be subjected to prolonged suffering or denied treatment.  The implementation of that legislation

is, however, problematic; rights that cannot be effectively exercised are rights “in the air” (as

opposed to rights on the ground).  Older adults who become engaged with substitute decision

making, under either the Substitute Decisions Act or the Health Care Consent Act, will be in a

vulnerable situation; entrenched ageist attitudes and stereotypes among professionals

implementing the legislation will increase that vulnerability and the likelihood that autonomy will

not be respected.  The frequently high-conflict family context in which the legislation is

implemented also increases the likelihood that substitute decision making will not occur in

accordance with the guidelines set out in the legislation, but reflect conflicts and the interests of

family members … [P]rofessionals and (possibly particularly) institutional staff may tend to make

decisions that primarily meet institutional interests, in the absence of a strong counter-weight.

These tendencies do not connote ‘badness’ or selfishness, but reflect the coincidence of basic

human tendencies to prefer decisions in one’s own interests, where they can be plausibly justified,

with the ageist social attitudes that provide that justification.429

Recognizing that older adults may have different needs and circumstances from other

populations, one of the challenges in laws that affect disproportionate numbers of older

adults is to balance the particular needs of older adults with those of others who are

affected by the law. The case example below, regarding capacity and guardianship laws,

illustrates the tensions that arise when the needs of multiple groups must be balanced

within a single statutory scheme. 
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CASE EXAMPLE: BALANCING NEEDS ACROSS GROUPS

Capacity and Guardianship Laws430

Laws regarding legal capacity, consent and decision-making provide a good

example of laws that have a disproportionate impact on older adults, and the

challenges of designing laws and programs in these circumstances. While there is

surprisingly little in the way of empirical research into the relationship between

older adults and Ontario’s legal capacity and decision-making framework,431 what

information is available does indicate that these systems have a disproportionate

impact on older adults. While the  Ontario Public Guardian and Trustee (OPGT)

does not generally release demographic information, the results of an information

request for the fiscal year 1996/1997 indicated that just over half of those

individuals who were under personal or property guardianship through the OPGT

were aged 65 or older, and 57 per cent of that group was over the age of 75.

Approximately 60 per cent of those individuals over age 65 were female, and over

90 per cent were living in an institutionalized setting.432 The typical case for

emergency guardianship involved an older woman who lived alone, had

dysfunctional family relationships, and had experienced neglect or misuse of money

or of a power of attorney.433 Advocates for older adults have identified capacity and

guardianship laws as having a very significant impact on the rights of older

persons, and as a key locus for law reform efforts.434

This disproportionate effect on older adults is largely due to the incidence of

dementia among older adults. Dementia is a disease of aging which is also an

important cause of loss of legal capacity, and has its most significant impact on the

very old.435 As the population continues to age over the next 30 years, issues

related to consent, capacity and decision-making are likely to become more

pressing. The Alzheimer Society of Canada recently released a report estimating

that the prevalence of dementia will more than double over the next 30 years, to a

projected 2.8 per cent of Canada’s population.436

However, capacity and guardianship laws are not age-specific, or disability-specific.

The laws apply equally to persons with developmental disabilities at any point in

their lives, to persons with psychiatric disabilities, and to persons who develop

cognitive disabilities such as Alzheimer’s disease as they age. An assessment of the

impact of these laws is therefore difficult. The life experiences of a person with a

psychiatric disability will be very different from those of a person with dementia or a

developmental disability. Equally, the experiences and needs of a young person with

a developmental disability may be different from those of the same person in old

age. One must bring both an anti-ableist and an anti-ageist analysis to this area of

the law. 
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As well, one must keep in mind that different types of disabilities will affect legal

capacity differently. For example, persons with cognitive disabilities such as

Alzheimer’s disease will vary in their capacities over time, and will often vary in their

abilities from day to day, which may present special challenges.  

In bringing an age-based analysis to these laws, it is important to take into account

how capacity and decision-making laws may impact differently across various

groups of older adults, and consider the circumstances, both of those older adults

who have acquired a disability at birth or early in life and are living into old age,

and those who have acquired a disability later in life. 

Older adults who have developed cognitive disabilities late in life are more likely to

have gathered some significant financial assets, if only a house. These assets may

prove a temptation to financial abuse or exploitation. On the other hand, those

who have lived with a disability since their younger years are more likely to have

experienced poverty and marginalization throughout their lives, and to lack the

financial resources necessary to obtain adequate supports as they age. 

As well, the development of cognitive disabilities later in life may subject older

adults and their families to difficult and often confusing role reversals, as adult

children find themselves called upon to provide support and assistance to the

parents who once were responsible for guiding and providing for them, and old

family dynamics take on new forms. On the other hand, those who have lived with

disabilities throughout their lives may lose what have been central lifelong support

systems as their parents and siblings age and die.  

It is also important to keep in mind that older adults as a whole are subject to

stereotypes about their frailty, incapacity and need for protection. Older adults who

are capable within Ontario’s laws may nonetheless be treated as if they are

incapable, because of assumptions about the abilities of older adults in general,437

and for those who have an intellectual, psychiatric or cognitive disability, the effect

of that disability may be exacerbated or exaggerated due to its intersection with

these general stereotypes about the incapacity of older adults. 

Therefore, while older adults with cognitive disabilities will share concerns and

experiences with others who find themselves subject to Ontario’s capacity and

guardianship regime, there will also be some concerns and experiences that will 

be unique. 

These differences in needs, life experiences and perspectives between those affected

by capacity and guardianship laws raise challenges for law reform. It may be

impossible for a single approach to adequately address the range of views and

needs. It has been suggested that the differences in approaches may be a barrier to
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law reform in some cases.438 While dialogue across differences may promote greater

understanding and identify greater common ground, it is unlikely to do away with

all of these differences. The perspectives and circumstances of older adults must be

respected, as must those of persons with intellectual or psycho-social disabilities. 

E.  Laws of General Application – Affecting Older 
Adults Differently

In some cases, laws of general application may not affect more older adults as a group,

but may impact differently on older adults as compared to others. In considering the

impact of laws that appear on their face not to have any particular relationship to older

adults, it is important to give thought to how the circumstances and experiences of older

adults, or of some older adults, may differ from those who are younger, and whether

that will have an effect on how older adults are affected by that law. For example, case

law regarding damages awards create a barrier for older adults who are seeking justice:

as most older adults are no longer working, they cannot claim damages for loss of

income, and courts have narrowly interpreted damages for loss of companionship.439

Laws may differentially impact on some older adults, or only a smaller subgroup, such

as low-income older adults, or older adults with disabilities. Sometimes the extent or

nature of the differential impact will vary among groups of older adults: for example,

elder abuse may take different forms among some racialized communities.440

In other words, laws that do not recognize the ways in which older adults may differ from

other groups, and provide rules, rights and benefits as if those differences do not exist,

may provide formal equality for older adults, but will fail to achieve substantive equality.

Margaret Hall notes in the context of elder abuse and guardianship laws that

[t]he great majority of the legislation discussed in this paper is facially ‘age neutral.’  Both subject

areas will disproportionately impact older adults.  Ensuring substantive equality in these areas

means, therefore, recognising how ‘age neutrality’ may play out in real life situations involving

older adults in vulnerable situations: where capacity is in question and where others must make

decisions on the person’s behalf, and where a person is suffering from abuse or exploitation or

where abuse and exploitation is suspected.  In these situations, pervasive social and individual-level

ageist attitudes will interact with personal vulnerability in a way that makes ostensibly available

‘age-neutral’ rights difficult to assert.  Legislation that allows ‘space’ for patronising and ageist

approaches (as where incapacity is defined broadly and substitute decision making guidelines are

not specific) effectively invites those attitudes in these contexts.441

The effect of laws of general application on older adults may be shaped by ageist

assumptions on the part of those interpreting and applying those laws. Ageist

stereotypes may not be explicit, but may take the form of subtle assumptions about the

worth or contributions of older persons. For example, the case of McDonell Estates v.
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Royal Arch Masonic Homes Society involved an action for damages against a long-term

care home by the family of an older woman who died as a result of caregiver

negligence. As the plaintiffs had not suffered any pecuniary loss as a result of their

mother’s death, the damages sought were for loss of care and companionship. The

Court rejected the plaintiffs’ claim for loss of companionship consequent upon the

death of their mother:

I have said these plaintiffs claim damages only for the loss of the companionship of their mother,

not the loss of her love and guidance. With respect, I find the claim is without merit. Sadly their

mother had long ceased to be a companion for she had been physically, mentally and emotionally

incapacitated for a considerable time before her death. The plaintiffs had established lives and

families separate and apart from their mother. I suspect they anticipated that following three

disabling strokes, her death at any time was a distinct possibility. It is understandable that they

suffered grief and sorrow over the loss of their mother and the cause of it.442

The example of revocation of wills upon marriage discussed below provides an

illustration of how the particular experiences and circumstances of older adults may not

be adequately recognized or addressed through laws of general application. 

CASE EXAMPLE: LAWS AFFECTING OLDER ADULTS DIFFERENTLY

Revocation of Wills Upon Marriage

One example of a law that impacts differently on older adults than on younger

ones is the automatic revocation of wills upon marriage. 

Under the law, a marriage where one of the individuals did not have the capacity to

consent is void ab initio. The law in this area is not settled, and different lines of

cases suggest different understandings of the capacity required to enter into a valid

marriage. One line of cases suggests that marriage is a distinct kind of contract, for

which the parties must have an understanding of the basic nature of marriage and

its consequences. It is not clear whether this required understanding stretches

beyond the emotional bond and responsibilities of marriage to include an

understanding of its financial, estate and property consequences.443

The capacity required to make a will differs from the capacity required to marry: to

make a will, an individual must have “a sound disposing mind, which means the

individual must understand the nature and effect of making the will; the extent of

his or her property; and appreciate the moral claims of close family members to his

or her property.”444

Under the Succession Law Reform Act (SLRA), a valid will is revoked when an

individual’s marital status changes, although there is an exception where the will

indicates that it was made in contemplation of marriage.445 The law reflects that
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marriage is a significant life change, which should prompt an individual to

reconsider his or her affairs, including testamentary dispositions, as well as the

importance of protecting the interests of surviving spouses. 

It is important to note that if an individual dies without a valid will, the estate will

be distributed according to the provisions of the Family Law Act and the SLRA.

Essentially, if an individual dies without issue, the spouse is entitled to the property

absolutely, whereas if there are issue, the estate is divided between the spouse and

children. Parents, nephews and nieces, and siblings will only receive part of the

estate if there is no surviving issue or spouse.446 Under the Family Law Act, a

spouse may choose to receive entitlements under the SLRA, or to receive a division

of net family property under the family law statute.447

This web of laws related to capacity, marriage and wills has a particular effect on

older adults. Because testamentary capacity requires a relatively sophisticated

understanding of the consequences of making a will, while capacity to marry sets a

lower standard, it is quite possible that an individual will have the capacity to

marry, but not to make a will. And because marriage revokes previous wills, such

individuals are left without the ability to make choices regarding the disposition of

their estates, and their estates will necessarily be apportioned according to the rules

of the SLRA and the Family Law Act. 

Older adults are more likely than the general population to be affected by

conditions like dementia that affect their testamentary capacity but may not affect

their capacity to marry. They are also more likely to have complex family

arrangements, including children from previous marriages, and thus complex

obligations and wills as well as complex family dynamics. As divorce and re-

marriage become increasingly common, these issues will continue to grow. 

The automatic revocation of wills has also been identified as particularly

problematic in the context of “predatory marriages”, in which a younger individual

allegedly marries an older one in order to receive a share of the individual’s estate

after death.448

The law as it stands therefore fails to adequately recognize and address the

particular circumstances surrounding the marriages and wills of older persons. 

F.  Where Law is Silent

In some cases, law negatively affects older adults, not by what it does, but by what it

fails to do. Law may fail to take into account the needs and experiences of older adults,

and may therefore fail to address issues of pressing importance to this group. As a

result, older adults may be left without adequate direction to make decisions on

important issues, or without adequate supports or protections. 
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There are numerous examples of this problem. There is, for example, a lack of legal

guidance around access to older adults. Where older adults have physical or mental

impairments that restrain their ability to independently maintain their relationships,

those individuals who provide care or support to these older adults may use their

position to control access to that person. For example, an adult child living with his or

her aging parent may be able to effectively cut off access to other siblings or to friends of

that parent. Powers of attorney for property or personal care may be misused to attempt

to control access to the older adult. There is no legislation directly dealing with these

issues. In this vacuum, the Substitute Decisions Act (SDA) may be used as a mechanism

whereby family members continue or attempt to resolve long-standing relationship

issues revolving around the older adult.449 The case example below provides an

illustration of such dynamics. 

CASE EXAMPLE: WHERE LAW IS SILENT

Long-Term Care Homes and the Sexuality of Older Adults

One of the most prevalent stereotypes about older persons is that they lack the

interest and/or the capacity to be sexually active. Indeed, attitudes may extend

beyond the assumption that older adults are not interested in being sexually active

to the belief that they should not be interested in being sexually active. This is

further complicated by notions of older adults as dependents, akin to children, who

must be protected in their best interests.450 However, research indicates that

sexuality can remain meaningful and important to older people, and that older

adults can and do participate in sexual activity throughout their lives.451

In terms of the LCO principles, the sexuality of older adults may be linked to their

autonomy (their right to make choices regarding their private lives), as well as their

dignity (their right to be considered as full individuals, regardless of their age).

Because some older adults experience particular forms of disadvantage (for

example, due to a physical or intellectual disability) and experience a heightened

risk of sexual abuse, the principle of security is also at play. As with many areas of

the law as it affects older adults, there is a tension between the autonomy of older

adults and their right to take risks and make bad choices, and the security of older

adults, including their physical, emotional and mental well-being. 

Physical health and disability may create barriers to sexual activity for older adults,

as may loss of a partner. Often, a key barrier is institutionalization of older adults.

There may be a variety of barriers to sexual expression in congregate settings.

•  Most older adults in long-term care facilities are housed in ward rooms,

rather than private or semi-private rooms, and so older adults may lack the

privacy necessary for sexual activity. Some long-term care homes have set

aside private rooms that residents may use for sexual activities. However, use

of these rooms may be restricted. 
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•  Institutional staff may defer to family members, who may object to sexual

activities on the part of their resident family members. Adult children, for

example, may be profoundly discomforted by a parent’s sexual activity

outside of their marriage. 

•  Nursing school curricula and on-site training for staff deal only minimally

with issues of sexual rights, sexual health, and capacity and consent. Staff

may therefore be uncomfortable with sexual expression on the part of older

persons, and view it as something to be discouraged or repressed.452

•  For older adults who are LGBTQ, negative attitudes or behaviours on the part

of staff or other residents, or concerns about homophobia may inhibit not

only sexual expression, but even acknowledgement of their sexual identities,

essentially forcing some of these older adults “into the closet.”453

•  The development of physical disabilities may create difficulties for sexual

expression unless assistance is provided, but staff may be uncomfortable

about providing assistance with sexual expression.454

These challenges are exacerbated by the fact that a significant portion of older

adults who are living in long-term care settings have some degree of dementia,

which may in some (not all) cases affect the capacity of that individual to consent

to sexual activity, or disinhibit sexual expression. 

The law provides little specific guidance on these complex and often difficult issues.

The new LTCHA has as a guiding principle that “a long-term care home is primarily

the home of its residents and is to be operated so that it is a place where they may

live with dignity and in security, safety and comfort and have their physical,

psychological, social, spiritual and cultural needs adequately met.”455 This principle

recognizes the importance of meeting the needs of residents in a holistic manner,

and could be read in a way that includes a recognition of the importance of

sexuality to meeting the psychological and other needs of older adults. 

Section 3 of the Act, the “Residents’ Bill of Rights”, recognizes a range of rights

relevant to the expression of sexuality, including the right to form friendships and

relationships, to have his or her lifestyle and choices respected, to meet privately

with his or her spouse or another person in a room that assures privacy, and to

share a room with another resident according to their mutual wishes if appropriate

accommodation is possible. 

The LTCHA also places the responsibility on the operators of long-term care homes

to protect residents from abuse, including sexual abuse and neglect, and to create

policies regarding the prevention and the response to abuse.456

The LTCHA does not provide, however, any further guidance on how these various

rights and principles, all important, are to be implemented in practice.  The issues
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are challenging, as they raise not only practical difficulties (including the necessity

of combating the subtle effects of ageist attitudes among staff and family

members), but also the necessity of balancing the promotion of autonomy of older

adults with respect to their sexuality with the necessity of protecting the security of

those older adults who are not consenting or not able to consent to sexual activity. 

Some of the issues around sexual expression in long-term care homes are relatively

straight forward in law, and require “only” better implementation through policies

and training. For example, it is clear that the adult children of legally capable older

adults should not be able to interfere with the sexual choices of their parents, no

matter how uncomfortable those choices may make them, and that the staff of

long-term care homes should not assist adult children in attempting to interfere

with those choices. This does not mean that the issues are simple to resolve, but

only that the substance of the law is not the cause of the difficulty.457

Where the legal capacity to consent is unclear, however, the issues become much

more difficult. Capacity for decision-making is not a blanket issue: it will vary

according to the specific type of decision to be made. The capacity to make

decisions about property will be different from the capacity to make decisions about

whether one should be admitted to a long-term care home, or from the capacity to

decide on which friends or acquaintances the older adult wishes to see. The

capacity to consent to sexual activity therefore must be separately determined;

however, the law is quite unclear on the test for that capacity. Nor is the process or

the responsibility for determining capacity to consent to sexual activity anywhere

clarified. As the SDA does not deal with the issue of decision-making related to

sexual activity, it does not appear that a substitute decision-maker can consent to

sexual activity on behalf of an incapable older adult.

In the absence of any clear test or standard, long-term care homes may default to

paternalistic responses to sexual expression, in order to ensure that they meet their

obligation to prevent sexual abuse. As a result, older adults who live in long-term

care homes may be denied legitimate sexual expression.  

As has been stated:

Sexual expression is a normal part of a healthy life. People that live in long-term care

homes should be able to engage in ‘normal’ living which includes the right to sexual

expression. What is the legal framework related to sexuality that will ensure that those

persons who can consent to engage in intimate sexual relationships are provided with

privacy and the appropriate supports? Conversely, what is the legal framework for

those persons who cannot consent in order to protect them from sexual exploitation

and abuse?458
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In summary, the law as it relates to the sexuality of older adults living in

institutional settings operates indirectly. There is little in the way of current caselaw

or statute law that relates specifically to this issue, although the new LTCHA creates

a legal framework that offers the opportunity for a positive approach. Currently, the

law is framed mainly through the lens of elder abuse laws and policies. The

overriding concern in institutional settings with respect to the sexuality of older

adults is to prevent sexual abuse of older adults in institutional settings. This is

exacerbated by the lack of clear legal standards regarding capacity, consent and

sexuality among older adults. The lack of clarity leaves staff with little guidance,

and in the attempt to minimize the risk of sexual abuse staff may unnecessarily

intervene to prevent behaviour which is not, in fact, abusive. Therefore, the lack of

guidance and clarity in the current state of the law appears to indirectly operate to

constrain the expression of sexuality by capable older adults. 

This is compounded by negative attitudes and lack of understanding regarding the

sexuality of older persons on the part of institutional staff and family members.

There is a failure to recognize that older persons, like younger ones, are sexual

beings and to respect that older adults have a right to express their sexuality as

part of their right to live a full human life. Respect for this right would require

greater attention to the privacy of older adults, as well as greater efforts to provide

training and education for staff on related issues. 

As well, the paternalistic attitudes on the part of institutional staff and family

members that operate to ill effect in many areas related to the rights of older adults

are active here also, as staff and family members may act to prevent older adults

from making “bad decisions” or to subordinate the needs of older adults to the

wishes and needs of their family members. 

G.  Identifying Ageism and Paternalism in the Law

Given the above, how can we identify ageism and paternalism in the substance and

implementation of the law as it affects older adults?

1.  Stereotypes and Negative Attitudes in the Law or its Implementation

Stereotypes and paternalistic or negative attitudes towards older adults may be present

in the substance or the implementation of the law, either explicitly or implicitly. 

Stereotypes and problematic attitudes may be easiest to identify when examining laws

that specifically target older adults (i.e., that employ age-based distinctions), or that are

mainly targeted towards older adults. For example, assumptions about the capacity of

older adults to actively participate in the workplace or attitudes about the value of their

doing so may be apparent in some of the laws restricting the access of older adults to
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employment protections or benefits. Similarly, paternalistic attitudes may underlie

mandatory reporting and adult protection laws. A review of the purposes of such laws

in light of the principles of dignity, autonomy, participation, security, membership in the

broader society and diversity can reveal the operation of ageist attitudes in the

formation of the law. 

Analysis of the substance of laws of general application which differently affect older

adults, or affect some portion of older adults, is less likely to reveal the operation of

ageist assumptions, except insofar as the impact on older adults may not have been

considered during the development process. Rather, ageist assumptions may affect the

implementation of the law, for example, through the stereotypes and attitudes of those

charged with putting the law into practice. Presumptions about the incapacity and

dependency of older adults may, for example, shape how the laws around capacity and

consent are implemented by service providers, legal and health care professionals and

decision-makers.

Margaret Hall suggests that when evaluating laws, in addition to considering whether a

particular statute or regulation explicitly or implicitly includes or refers to ageist

stereotypes and/or paternalistic attitudes, we should also ask whether there are

“sufficient mechanisms provided for by the legislation to prevent or protect against the

legislation being implemented in an ageist manner, including the acting out of

individual ageism”,459 something particularly important when considering laws not

directly targeted at older adults. Returning to the international rights framework of

“respect, protect, fulfil” referenced in Chapter III of this Report, this suggests that laws,

rather than simply taking a neutral stance in terms of ageism, should actively recognize

the existence of ageism and paternalism and include proactive measures to prevent or

address it. 

As is discussed further in the following Chapter, proactive measures might take various

forms, such as providing education and training for service providers and professionals

on aging and ageism, providing strong complaint and advocacy mechanisms to ensure

that older adults can make their concerns heard, or proactively monitoring and

reviewing the implementation of law to make certain that the law is fulfilling its

intended purpose and is being implemented in harmony with that purpose. 

2.  Failure to Take Older Adults into Account

Laws may, in either their substance or their implementation, fail to take into account the

real needs of older adults. Laws that employ age-based criteria may, for example, be

based on assumptions about the needs, circumstances and abilities of older adults that

are true for some, but fail to recognize the diversity of older adults. As the example of

the revocation of wills demonstrates, laws of general application may be designed or

developed in a manner that does not take into account that older adults, or some

significant group of older adults, may differ from the general population in meaningful

ways. As another example, income eligibility criteria for programs may be designed in a

Margaret Hall suggests
that when evaluating
laws, in addition to
considering whether a
particular statute or
regulation explicitly or
implicitly includes or
refers to ageist stereotypes
and/or paternalistic
attitudes, we should also
ask whether there are
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protect against the
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implemented in an
ageist manner,
including the acting out
of individual ageism”
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way that does not take into account the fact that most older adults are on fixed

incomes, and have no means of recouping any financial losses. 

This points to the importance, both of increasing awareness and understanding about

aging and older adults among policy-makers and legislators, and of enhancing the

opportunities for older adults to be involved in the design of laws and policies that may

affect them. 

3.  Ignoring or Subordinating the Needs of Older Adults

Legislators, policy-makers, service providers and professionals face many competing

priorities for time, attention and resources. This is a reality that affects everyone, not

only older adults. 

As was highlighted in Chapter III, it is also true that in some circumstances, the needs or

rights of older adults may be perceived to compete with those of other groups. Laws

regarding mandatory retirement have often framed in this way, based on the notion

that older workers are “taking jobs” from younger ones (although it is not generally

accepted among those who have studied the issue).460 The ongoing debate regarding

reform to capacity and consent laws raises a different tension: the issue is of

considerable importance to both the disability and older adult communities, but there

appears to be significant variance between the two communities in terms of principles

and priorities for reform.

As a starting point, it should be clear that the needs and circumstances of older adults

should be considered to be of equal value and priority as those of other age groups.

Negative attitudes that view older adults as dependents who have no further

contributions to make to society may influence the willingness to provide adequate

resources to ensure that laws are properly implemented and that older adults are able

to live at basic levels of economic, physical and emotional security, or to address the

issues that are of pressing concern to older adults.  
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V. DEEPENING UNDERSTANDING OF THE
IMPLEMENTATION GAP: ACCESS TO 
THE LAW

As is apparent from the discussion in Chapter IV, equal attention must be paid to both

the substance of laws and how they are implemented. Laws which on their face are

neutral or even positive with respect to older adults, may be in practice ineffective or

negative due to inadequate implementation and poor enforcement. This is the problem

that the Advocacy Centre for the Elderly (ACE) has referred to “good law, bad practice”.

In a number of areas of law, the law is good but the practice is bad. Therefore, law reform per se

would not be necessary, but research on why the law is not being followed could be very useful

since it has a negative impact on older adults and their rights. Good laws should not be changed

merely because there is resistance to comply.461 

The Report of the United Nations Expert Group Meeting on the Rights of Older Adults

specifically urges governments to “close the gap between law and the implementation

of the law”.462

Chapter IV highlighted several aspects of the implementation gap, including limited

resources, and lack of knowledge about older adults or the law among those

implementing programs and services. One of the most significant aspects of the

implementation gap is access to justice (or the lack thereof) for older adults. This

Chapter will take a deeper look at this aspect of the implementation gap and how the

principles may point towards means of addressing it. 

While the importance of access to justice is widely discussed, there is considerable

divergence of opinion as to what “access to justice” means and what would be required

to ensure it.463 It is beyond the scope of this document to consider these debates in

depth; however, as a starting point for considering the issues in this section, it is

essential to clarify some terms as they are used here. 

In its broadest sense, the term “access to justice” can incorporate concepts of social

justice, and involve considerations of substantive outcomes and the achievement of

justice for previously excluded groups. In that sense, this project as a whole aims to

increase access to justice for older adults. 

More narrowly, the term “access to justice” may be used to refer to access to the legal

system as one mechanism for ensuring that the law as written is effective as intended.

Unless the law is actually implemented and enforced, and is a living reality, it has little

meaning for those whom it was intended to benefit.  The term “access to the law”, as it

is used in this Report, refers to the ability of individuals to effectively access the intended

benefits of the law. 

[E]qual attention must
be paid to both the
substance of laws and
how they are
implemented. Laws
which on their face are
neutral or even positive
with respect to older
adults, may be in
practice ineffective or
negative due to
inadequate
implementation and
poor enforcement.

146 Law Commission of Ontario



DEEPENING UNDERSTANDING OF THE IMPLEMENTATION GAP: ACCESS TO THE LAW

This concept of access to the law is clearly closely related to the issue of “good law/bad

practice”, and the implementation gap. Lack of effective mechanisms for accessing and

enforcing existing laws may be one of the reasons for this phenomenon. 

Clearly, one element of access to the law is access to the legal system, which includes

the ability to acquire information about one’s legal rights, to obtain competent legal

advice and representation as required, and to access existing legal dispute resolution

mechanisms. However, access to the law can be ensured in many other ways; for

example, through advocacy organizations such as ombuds offices, or administrative

complaint systems or through proactive monitoring and auditing structures.  Some

mechanisms for facilitating access to the law are discussed in this Chapter. 

A.  Older Adults and Access to the Law 

As is described in Chapter II of this Report, older adults are an extremely diverse group,

ranging widely in income, education, health status and place of residence, among other

factors. The nature and level of concerns related to access to the law will therefore vary

widely among older adults. For example, a married couple in their early 60s, in good

health and with solid retirement savings and access to pension benefits, will have

considerably fewer challenges in accessing the law than a widow who was recently

sponsored to come to Canada in order to help care for her grandchildren, who is not

entitled to government supports such as the Old Age Security (OAS), who does not

have connections and supports in the community, and who does not have strong

English language skills. 

Of course, concerns regarding access to the law are not confined to older adults. Many

disadvantaged groups find their access to the law limited in a variety of ways.

Immigrants may experience linguistic barriers in accessing the law, while those with low

or moderate incomes will face financial barriers. Discrimination and the effects of

historical disadvantage may marginalize racialized, Aboriginal or LGBTQ individuals, as

well as others. As outlined in the LCO’s project on the law as it affects persons with

disabilities, physical or other barriers may reduce access for persons with disabilities. As

many older adults are also immigrants, low-income, racialized, Aboriginal, LGBTQ,

persons with disabilities or members of other marginalized groups, they will face

disadvantages as members of these groups, which in some circumstances are

compounded by their age. 

There are also some circumstances that are particularly prevalent among older adults

that may limit access to the law for this group. These circumstances were discussed at

some length in Chapter II of this Report and include fixed incomes and withdrawal from

the workforce, lower than average literacy and educational levels, the onset of health

and activity limitations with the advancement of age, and limitations in life expectancy.

Some significant portions of the older adult population also have their experiences

shaped by cognitive disabilities, living environments that reduce their autonomy and

community inclusion, and the consequences of physical, financial or other forms of

This concept of access 
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dependency. These older adults may be at heightened risk of violations of their rights

and may experience greater challenges in obtaining redress.   

Any discussion about access to the law and older persons must be placed in the context

of the larger and ongoing discussion regarding the accessibility of Ontario’s legal

system, issues also examined in the LCO’s projects on entry to the family law system

and on vulnerable workers and precarious work.464 Concerns have been raised from

many quarters regarding the accessibility of the legal system, and in recent years

numerous initiatives and reports have been undertaken to address the problem. As

summarized by the Ontario Bar Association’s (OBA) Report, Getting it Right:

Ontario’s legal system is in critical need of reform. A lack of resources in terms of judicial

appointments, court facilities, justice and community support services and the under-funding 

of Legal Aid have combined with other challenges to create significant barriers to justice 

for Ontarians. 

We need change: just as a health care system is there to deliver health care, Ontario’s justice

system is there to deliver justice. If we think health care is expensive, try disease. There comes a

point in a patient’s deterioration that bandages just won’t work anymore. Ontario’s justice system

is at that stage now. 465 (emphasis in the original)

One important aspect of access to the law is access to legal advice and representation,

whether through lawyers or paralegals. The high cost of legal services has frequently

been identified as a significant barrier for middle and low income individuals,466 and the

cost of legal services was repeatedly raised as a concern during the LCO’s public

consultations. There are several initiatives in place to address the need. Some very low-

income individuals may have access to legal services through Legal Aid Ontario;

however, income criteria are restrictive, as are the range of issues addressed. In 2006,

Ontario became the first jurisdiction in North America to license paralegals, who can

represent individuals and provide legal services related to tribunal hearings, Small

Claims Court, traffic matters and minor criminal matters.467 The Law Society of Upper

Canada administers a Lawyer Referral Service that provides individuals with a no-charge

30 minute consultation with a lawyer or paralegal.468 Pro Bono Law Ontario facilitates

pro bono legal services to low-income individuals for civil (non-family) legal issues not

covered by legal aid.469 As well, JusticeNet is a not-for-profit service helping people in

need of legal expertise, whose income is too high to access legal aid and too low to

afford standard legal fees.470 The cost of legal services remains a serious problem.

Older adults may of course deal with the full range of legal issues that affect individuals

in general. However, as was noted in previous Chapters, due to their circumstances

there are some issues which older adults are more likely to encounter. For example,

because older adults tend to have withdrawn from the workforce and are also

disproportionately likely to have needs related to impairments or disabilities, they are

more likely to be users or potential users of government programs and services. They

are therefore more likely to be affected by the laws related to the provision of certain

Any discussion about
access to the law and
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discussion regarding the
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government programs, such as health care, income security, long-term care homes, and

home care supports. Because issues related to the receipt of government programs and

services will often involve general policies and procedures rather than individual

interactions and decisions, the legal issues that older adults face may often be extremely

complex and may require systemic remedies. 

As well, the importance of issues such as elder abuse, powers of attorney, estate

planning and informal caregiving to older adults, means that when older adults

encounter the law, it will very frequently be in the context of their domestic lives and

their personal relationships. This has implications for how older adults may access the

law, and what outcomes they may seek from it. For example, they may be less willing to

explore adversarial mechanisms for resolving issues. 

Charmaine Spencer has noted some of the implications of these dynamics for access to

justice for older adults:

[T]he legal process often pits an individual against someone with whom they have an ongoing

relationship –  a landlord or home care agency – so that many people who face real and serious

barriers are reluctant to file complaints. This means that they will often wait until they have already

suffered substantial harm before trying to deal with it. Formal and informal advocates can face

significant challenges when acting for older adults and advocating for them in systems on which

they are dependent or will need. There is the ever-pressing need to address ‘conflict’ while

recognizing the reality that the older client must continue to use the service of the service provider

with whom they are having conflict.471

B.  Assessing the Access Mechanisms Available 
to Older Adults

Taking the above considerations into account, how well do currently available

mechanisms for accessing and enforcing the law serve the older adult population?

Given that older adults, as part of the general populace, are affected by all laws of

general application, and therefore have access to all of the complaint and enforcement

mechanisms available to the general populace, there are a wide variety of mechanisms

available and regularly used by older adults in accessing the law. It is well beyond the

scope of this discussion to outline in detail all these mechanisms. Rather, the focus will

be on outlining some of the most important mechanisms currently available, given the

types of issues most commonly encountered by older adults. This overview, albeit

cursory, allows for some assessment of the characteristics and potential of various types

of mechanisms in enhancing access to the law for older adults and helps us to identify

some key elements of the implementation gap. 

As well, the importance
of issues such as elder
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1.  Selected Key Mechanisms for Accessing the Law

CIVIL LITIGATION

Often rights accorded to older adults must be enforced through civil actions. A notable

example of this is the “Residents’ Bill of Rights” which was initially found in the

predecessor legislation including Nursing Homes Act,472 and an amended and expanded

version is in the new Long Term Care Homes Act, 2007 (LTCHA).473 The Residents’ Bill of

Rights includes the right to be treated with courtesy and respect; to be properly

sheltered, fed, clothed, groomed and cared for; to be afforded privacy in treatment and

in caring for personal needs; to keep and display personal possessions in one’s room;

not to be restrained except under specified and limited circumstances; to communicate

in private and to receive visitors; and many others. Under the LTCHA, these rights are

subject of a deemed contract between the resident and the licensee.474 Enforcement of

these rights would therefore take the form of an action against the licensees for breach

of contract.

Civil litigation is a challenging route for enforcement of rights. Despite efforts at

speeding and streamlining, it is often a slow and time-consuming process. It is also a

costly one, dependant as it is on access to a lawyer, and therefore out of reach for low-

income Ontarians, excepting the minority who can access Legal Aid funding. For

example, in the case of rights under the Residents’ Bill of Rights, the power imbalance

between care home residents and licensees makes an action for breach of contract an

unhelpful means of pursuing such basic rights.475 The adversarial nature of the process

may make it unsuitable for resolving some types of issues, although it should be noted

that many matters are now subject to mandatory mediation.476 Finally, individual

actions are unlikely to provide an adequate remedy where systemic or widespread

violations of rights are at issue.

CRIMINAL JUSTICE SYSTEM

The Criminal Code is the primary legal vehicle for ensuring accountability for elder abuse

in Ontario. While the Code does not deal specifically with elder abuse, its general

provisions cover most of the issues of concern. Relevant provisions include those

addressing theft, assault, sexual assault, false imprisonment, failure to provide the

necessities of life to a dependent, fraud, misappropriation of funds by a person in a

position of trust and theft by power of attorney. The sentencing provisions of the

Criminal Code provide that evidence that the offence was motivated by bias, hate or

prejudice based on age shall be deemed an aggravating factor, as well as abuse of a

position of trust or authority in relation to the victim.477

The Criminal Code also includes a number of evidentiary and procedural safeguards that

may be of assistance in prosecutions involving these issues. For example, section 486.1

allows a judge to make an order, under certain circumstances, permitting a witness to

have a support person of their choice be present and to be close to them during their

testimony. Section 486.2 permits a judge to make an order permitting a witness to
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testify from behind a screen or outside the courtroom. Section 715.2 permits the

admission of a video-recording as evidence in some circumstances where the victim or

witness is available and able to testify, but may have difficulty communicating the

evidence due to a mental or physical disability. 

However, many have noted that the criminal justice system, while important in

addressing elder abuse, has significant limitations, and cannot provide a comprehensive

response to the issue.478 The relationship dynamics underlying some forms of elder

abuse, together with the effects of shame and fear of retaliation, may make the victims of

such abuse reluctant to disclose it or to see family members face criminal penalties.479

Delays in the administration of justice can mean that victims of abuse may be dead or

incapable by the time the case goes to trial.480 For example, in R. v. Khelawon, the

manager of a retirement home was accused of assaulting five residents; however, by the

time the matter reached trial, four of the victims had died and the remaining victim was

no longer competent to testify. The Supreme Court of Canada ruled that the videotaped

statements made by the victims after the assaults were inadmissible as being unreliable,

and as a result, the accused was acquitted.481 As is detailed later in this Chapter,

dedicated elder abuse teams aim to address some of the challenges associated with

addressing these difficult issues and there are several successful examples in Ontario. 

ADMINISTRATIVE TRIBUNALS

Administrative tribunals are an important mechanism for enforcing rights related to

many areas of day-to-day life for older Ontarians. 

For example, rights under the Ontario Human Rights Code to freedom from

discrimination on the basis of age in the areas of housing, services, employment,

contracts and professional associations are enforced by filing an application with the

Human Rights Tribunal of Ontario (HRTO). The protections of the Residential Tenancies

Act with respect to rental housing and retirement homes are accessed through

application to the Landlord Tenant Board (LTB). The Consent and Capacity Board (CCB)

hears challenges to findings of incapacity with respect to treatment, property, personal

health information and admission to long-term care. 

Administrative tribunals are meant to provide dispute resolution forums that are expert

in their specific area, and provide relatively inexpensive, speedy and flexible procedures.

In this way, they are intended to increase the accessibility of the law. 

Accessibility is the underlying rationale for both the ‘Dicean’ and ‘post-Dicean’ – the legal and the

administrative – aspects of administrative tribunals. To be accessible therefore, administrative

tribunals must provide a service that attracts those that wish to avail themselves of its jurisdiction.

Since the time and expense required to resolve a dispute may inhibit parties … who are seeking

the assistance of a workplace regime, disputes must be resolved quickly and inexpensively.482

[M]any have noted that
the criminal justice
system, while important
in addressing elder
abuse, has significant
limitations, and cannot
provide a comprehensive
response to the issue.
The relationship
dynamics underlying
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disclose it or to see
family members face
criminal penalties.
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Tribunals such as the HRTO and the LTB include provisions for alternative dispute

resolution processes, such as mediation. These tribunals have powers of inquiry, as well

as broader discretion with respect to the rules of evidence. 

Tribunals are, however, subject to some of the same criticisms as the civil justice system.

In practice, tribunal procedures can be complex, and given the importance of the rights

at stake, many applicants feel disadvantaged without legal representation. A review of

the website of the LTB reveals ten separate forms for tenant applications, each of which

is accompanied by instructions of 10 to 20 pages in length, and many of which have

filing fees attached. In recognition of the complexities of the human rights application

process, a Human Rights Legal Support Centre has been created which provides

supports to some applicants to the HRTO. 

As well, tribunals, like the civil justice system, are subject to delays and backlogs. For

example, there have been concerns about the length of time required for resolution of

human rights matters, both prior to and following the 2008 reform of the human rights

system.483

ADMINISTRATIVE OVERSIGHT MECHANISMS

Many complex systems include mechanisms for monitoring and oversight. For example,

one of the mechanisms in place to ensure that long-term care homes comply with the

law is the accountability framework implemented through the Local Health Integration

Networks (LHINs). Under the Local Health System Integration Act, 2006, and the

Memorandum of Understanding between the Minister and each LHIN, the LHINs are

given significant service accountability responsibilities and tools, including service

accountability agreements with each of their health service providers (including long-

term care homes).484

ADMINISTRATIVE COMPLAINT MECHANISMS

Access to the law may also be provided through administrative complaint mechanisms.

The complaint mechanisms under the Consumer Protection Act provide one example. As

older adults are frequently the target of consumer fraud, consumer protection is of

particular concern to this group. While victims of violations of the Consumer Protection

Act may pursue a civil action, they also have the option of registering a complaint with

the Ministry of Small Business and Consumer Protection. The Ministry has the power to

make inquiries, gather information and work towards the resolution of disputes and

complaints of any matter that comes to its attention with respect to consumer

protection. The Ministry’s investigative powers are broad, and include powers to obtain

warrants and to conduct site inspections. The Ministry has the power not only to

address individual complaints but to audit and control systemic practices.485

Similarly, the Ministry of Health and Long Term Care operates the ACTION line as a

means for residents of long-term care homes to report concerns about the care and

services that they receive, as well as concerns regarding home care (as is described

further in Chapter VI of this Report). An operator assesses the urgency of the matter and
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may refer the information to a compliance advisor to complete an investigation. The

monitoring system for long-term care homes, including the ACTION line, was the

subject of an investigation by the Ombudsman Ontario, which concluded in December

2010. The Ombudsman noted a number of issues with the ACTION line complaints

process, which the Ministry committed to address. The Ombudsman noted that the

investigation process at that time was not particularly rigorous:

To begin with the first contact most individuals have with the Ministry is with a call centre which is

not equipped to provide any detailed information regarding long-term care issues. Some

complainants as well as Ministry compliance staff expressed concerns about the accuracy of

information provided by Infoline/Action Line staff to individuals calling to report resident care

concerns.  We also learned that the Ministry routinely refers individuals back to the home that is

the subject of the complaint. Many complainants have expressed fear about complaining directly

to a home because of the risk of reprisal against them or their loved ones. Some of those who

complained to our office noted that as a result of making a complaint to a specific long-term care

home they were threatened with being banned from the home and in one case a lawsuit was

threatened. 486

The Ombudsman also noted problems with delays, cursory investigations, and a lack of

transparency and accountability regarding the results of the investigations. As of mid-

2011, the Ministry and the Ombudsman were continuing to work together to address

the issues. 

STATUTORY INVESTIGATIVE AGENCIES

In some case, specialized bodies have statutory investigative powers. For example, the

Office of the Public Guardian and Trustee (OPGT) has a statutory duty to investigate any

allegations that a mentally incapable adult is suffering or is at risk of suffering serious

financial or personal harm. It has taken the position, however, that it will undertake

such investigations only where no other alternative is available. The OPGT may, where

the results of an investigation warrant, request a court to grant it temporary

guardianship.487 The OPGT’s investigative powers include a right of entry to facilities or

controlled-access residences, a right to meet in private with the allegedly incapable

person and a right of access to relevant records.488

ACE has raised concerns regarding the OPGT’s narrow approach to its investigative

powers, reporting that it often receives calls from friends, family members and health

practitioners who have contacted the OPGT with concerns regarding the well-being of

an older adult and who have been told that an investigation will not be completed.489

On the other hand, the Canadian Association for Community Living has raised 

concerns that there are not sufficient checks and balances on the OPGT’s exercise of 

its statutory powers:

Our Association is concerned that the exercise of authorities under the OPGT and the Consent and

Capacity Review Board are without adequate checks and balances.  We say this in full recognition
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that there are individuals who work in both of these systems, which undertake their work with

great sensitivity and care to the needs of their clients and those who come before them.  We

recognize the necessity of such authorities.  We believe they have an important place in a system

to help manage and support personal decision making for older adults.  But in the absence of

other elements of a system that independently address adult protection issues, provide

independent advocacy, and provide support in the exercise of legal capacity, these Offices can do

harm.  We believe that some actions of the OPGT can be, and have been, extremely harmful to

the integrity of persons and families.490

ADVOCACY INSTITUTIONS

There are also a number of institutions dedicated to advocating on behalf of groups

including older adults. 

The Ontario Human Rights Commission (OHRC) has a mandate to undertake research

and public inquiries, develop policies and conduct programs of public education in

order to advance the purposes of the Ontario Human Rights Code, which include the

prevention and redress of discrimination on the basis of older age. While the OHRC no

longer receives and investigates individual complaints, it does have the power to initiate

and intervene in applications at the HRTO.491 As noted earlier, it has in the past

exercised its broad advocacy powers to advance the rights of older Ontarians through

public education, advocacy and policy development,492 a notable example being the

involvement of the OHRC in the successful campaign to amend the Code with respect

to mandatory retirement.493

There have been, however, relatively few human rights complaints (now applications)

related to age discrimination, and most have been related to employment

discrimination.494 Human rights mechanisms have not at this point proved to be an

effective method for challenging the systemic disadvantages faced by older adults in

terms of institutional care, provision of caregiving supports, access to health care

services, and housing. 

The Ombudsman of Ontario has a mandate to receive and investigate complaints from

individuals regarding the provision of services by the provincial government and its

organizations. While the Ombudsman cannot issue orders, it can issue reports and

recommendations. In recent years, the Ombudsman has used its powers to conduct

many high-profile systemic investigations on issues which affect large numbers of

people. The Ombudsman does not have the power to investigate issues related to the

extended public sector, including municipalities, hospitals, and long-term care homes,

all institutions of particular importance to older adults, and has been advocating for the

extension of its mandate to cover this important sector.495 Because its mandate includes

government services, the Ombudsman’s mandate has, however, included the power to

conduct a systemic investigation into the Ministry of Health and Long-Term Care’s

oversight of the long-term care home sector, as outlined above.496
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Among the most important of the advocacy institutions available to older adults is Legal

Aid Ontario. The mandate of Legal Aid Ontario is to provide access to justice for low-

income individuals.497 Legal Aid Ontario provides very low-income individuals with

access to legal services through a variety of mechanisms, including legal aid certificates,

duty counsel, advice lawyers, and legal clinics. 

The major criticism of Ontario’s legal aid system is its very limited scope. The income

thresholds for eligibility for its services are very low. For example, a family of four with

an annual income of anything over $37,000 may not qualify.498 Many people who are

living on low or fixed incomes will not qualify for legal aid, despite being unable to

afford to pay for legal services out of their own pockets. Further, even those who qualify

may be asked, if they are homeowners, to put a lien on their house in order to receive

assistance, something which many older adults are understandably hesitant to do lest

they lose their homes. Finally, Legal Aid covers only a limited number of subject areas:

certificates are not provided, for example on civil matters such as violations of consent

and claims against long-term care homes.499

An innovative service funded by Legal Aid Ontario is ACE. ACE was Canada’s first legal

clinic devoted to the needs of older persons, and still one of the few such clinics in the

country. ACE provides not only legal advice and representation to qualifying older

adults, but also public legal education and law reform on behalf of older adults 

in general.500

MANDATORY DISCLOSURE AND RIGHTS ADVICE

There are a number of situations where, under Ontario law, individuals must be

informed of their rights by a rights advisor. The entitlement to rights advice is triggered

when there is a substantial change in the status of the individual, such as where a

patient in a psychiatric facility has his or her status changed from voluntary to

involuntary, or where a physician decides that a patient is incapable to manage

property. The rights advisor cannot be a person involved in the direct clinical care of the

person to whom the rights advice is given. The rights advisor must explain the

significance of the change in legal status for the individual, and if requested to do so,

must assist that person to apply for a hearing to challenge the decision. Failure to

provide appropriate rights advice can invalidate a finding of incapacity.501

Rights advice is not mandated for persons found to be incapable outside of a psychiatric

facility; however, there is an entitlement to rights information, which is provided by

health care professionals.502 The requirements for rights information are laid out by

Guidelines of the relevant health care professions, so that failure to provide appropriate

rights information can be the source of a complaint to the governing body of the

profession, as is briefly described below. For example, the Policy Statement on Consent

to Medical Treatment for the College of Physicians and Surgeons of Ontario requires the

physician to:
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•  inform the incapable patient that a substitute decision-maker will assist the

patient in understanding the proposed treatment and will be responsible for

making the final decision; 

•  involve the incapable patient, to the extent possible, in discussions with the

substitute decision-maker; 

•  if the patient disagrees with the need for a substitute decision-maker, or disagrees

with the involvement of the present substitute, advise the patient of his or her

options, including finding another substitute of the same or more senior rank,

and/or applying to the CCB for a review of the finding of incapacity; and

•  reasonably assist the patient if he or she expresses a wish to exercise the options

outlined above.503

SELF-REGULATION

In some cases, institutional sectors or service providers have developed mechanisms for

self-regulation. For example, health professions such as the medical, nursing and legal

professions are self-regulating, within the parameters of the Regulated Health Professions

Act, 1991 and the accompanying Health Professions Procedural Code.504 Within that

framework, the health professions have established regulatory colleges which are

responsible for regulating the relevant profession in the public interest. The framework

set out by the Act and the Procedural Code are intended to protect the public from

unsafe, unqualified or incompetent practitioners. The Procedural Code sets time frames

for addressing complaints, as well as substantive and procedural rights for

complainants.  ACE has pointed out that these mechanisms, like others are at times

subject to concerns related to cost and timeliness:

It is ACE’s experience that the complaints process is lengthy and, if legal counsel is retained,

expensive. Some of our clients opt not to make a complaint because it will take too long to

address a problem that needs to be addressed immediately.505

INTERNAL INSTITUTIONAL MECHANISMS

Legislation may also mandate internal institution mechanisms for identifying and

resolving issues. For example, under the new LTCHA, each home must have a Residents’

Council, with the power to advise residents on their rights and obligations; review

certain documentation related to the home; mediate and attempt to resolve disputes

between residents and the home; and report any concerns and recommendations to

the Minister. The LTCHA also permits the creation of Family Councils, which have

powers similar to those of the Residents’ Councils. As the LTCHA is new, and those

Councils in existence have developed on a voluntary basis, it is difficult to assess how

effective these Councils will be in identifying and addressing issues.506

Some hospitals, long-term care homes and retirement homes employ patient advocates

whose function is to assist patients or residents. These advocates are not mandated by

law. ACE has commented on these patient advocates as follows:
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One must be wary of this type of advocate because their objectivity may be compromised as they

are paid by the institution itself. Furthermore, many of these advocates would appear to have no

power and are there merely to placate those who complain when problems arise. Although these

advocates can be a source of support and assistance, where there are real difficulties involving

serious conflicts with the institution, it is unlikely that they will be able to advocate as strongly as

most people would like, or as strongly as an advocate who is not connected with the institution

due to a potential conflict of interest.507

2.  Systemic Barriers

A review of the above suggests some themes and common gaps or problems in the

mechanisms available to provide older adults with effective access to the laws intended

to protect or benefit them. 

AGEIST AND PATERNALIST ATTITUDES AND ACCESS TO THE LAW

The potential impact of ageism in the development and application of laws was

considered throughout Chapter IV of this Report. Ageism and paternalism may, of

course, also shape the experience of older adults in attempting to access the law and

may be a key element in the implementation gap. 

For example, ageist and paternalistic attitudes have been identified as a key cause of

elder abuse (as well as themselves a form of abuse), whether in private settings or

government institutions.508 Lack of respect and sensitivity by police officers may create a

barrier to older adults reporting abuse:

[N]early half of the seniors who reported a negative interaction with the police recall experiencing

some form of mistreatment, specifically lack of respect, compassion, or understanding from the

responding officer. Seniors need to feel appreciated, understood, and reassured that their

problems are important and that they are doing the right thing by reporting.509

It has been suggested that subtle ageism among health care providers may limit access

to health care for older adults; for example, there is a tendency to treat mental illness in

older persons as less worthy of intervention than when it manifests in younger persons,

and to misdiagnose depression among older adults as dementia.510 A more systemic

form of ageism in health care can be identified in the problematic practice of physicians

who manage their caseloads by screening out patients with chronic or complex medical

issues, many of whom are older.511

Negative, paternalistic attitudes and stereotypes about older persons may combine with

negative attitudes related to gender, race, sexual orientation, disability or other aspects

of identity to create particular stereotypes and barriers. The World Health Organization

(WHO), for example, has recommended that elder abuse and responses to it be

considered in the context of gender and socio-economic status, as these factors

underpin almost all contexts of elder abuse.512 An emphasis on respect for the dignity

and worth of older adults in the implementation of the law as well as in its design, is

necessary for effective implementation of the law. 
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INADEQUATE TRAINING AND INFORMATION

Given the complexity of many areas of elder law, it is perhaps not surprising that those

charged with implementing these laws have often received inadequate training and

information. Service providers, government officials and even lawyers may act on

misunderstandings of the law or may provide older adults with incorrect information

about the law. 

Ageism can also be manifested when individuals and organizations do not take the time to

understand and accurately represent the law to those to whom they provide the service. Older

adults’ dignity, personal integrity, and health care rights are fundamentally affected by that

inaction. It has been pointed out for example that patients often receive misinformation from

health care providers or sometimes from government forms on health care consent, advance care

planning, etc. In some cases, as previously noted, tools such as advance care directives which are

intended to be instruments to aid personal autonomy, become misused and in effect circumvent

communication with the older person.513

For example, only a small number of lawyers in Ontario have developed expertise in the

legal issues that mainly impact on older adults, such as regulation of congregate

settings, public and private home care, guardianship applications, health care consents

and elder abuse. Lawyers who are not familiar with the relevant subject area may have

difficulty in providing competent representation.514

Similarly, health care custodians may misunderstand and misapply the requirements of

the Personal Health Information Protection Act, 2004, which sets out a framework for

collecting, using and disclosing personal health information, which may result in undue

barriers for individuals attempting to access or protect their health care information.515

So one of the problems in the hospital system is that doctors and nurses and hospital staff do not know

the rights of the patient and the patient does not know what his or her rights are vis-à-vis the hospital

staff. And that is a source of great anguish because there are certain things that people want to have

done or not done and the hospital tries to override them and so this end-of-life area is, it’s crucial that

something be done about patient rights and educating hospital staff.

LCO Focus Group, Older Women, October 21, 2011

Professionals and service providers may also require training and education on issues

affecting older adults. For example, in order to meet their responsibilities, professionals

and service providers may require training on how to identify and respond to signs that

an older person may have a disability that affects their legal capacity to make decisions,

or that an older person may be experiencing some form of elder abuse. That is, it is

important that professionals and service providers have access to and make use of

information to ensure that the needs and circumstances of older adults are taken into

account, and to understand and take account of the diversity that exists among older

persons. In the context of the legal profession, increased focus on elder law in law

school curricula, and more opportunities for continuing education following licensing

may provide an important starting point.516
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ACCESS TO INFORMATION FOR OLDER ADULTS

A lack of knowledge among older adults of their rights and responsibilities under the

law was a pervasive theme in the LCO’s public consultations. Almost one-fifth of the

older adults responding to the LCO’s consultation questionnaire either disagreed or

strongly disagreed with the statement “I am well informed about my rights and the

legal options available to me”. Many respondents expressed frustration with the barriers

they experienced when trying to access information and raised concerns about the

difficulties in navigating complex systems. During the focus groups, many participants

had difficulty in identifying where they might go to find information about rights and

responsibilities. This was particularly apparent during the focus group for newcomer

older adults. 

The problem is particularly acute because many of the laws affecting older adults are both

high-stakes and difficult to understand and navigate. Decisions regarding capacity and

guardianship, or long-term care, or end of life matters have serious consequences for older

adults and those around them. It is therefore particularly important to ensure that older

adults are able to access the information necessary to make these important decisions. 

As a result, one of the premier priorities emphasized by all those involved in this project

is education for both service providers and older adults. ACE has suggested that

education has the potential to help close the gap between good law and bad practice,

by putting residents in a position to exercise their rights and force good practice.517

What I find is that many of the people I talk to in our residence are not aware of the different parts 

of government that will help out financially. For example, I’ve talked to three people in the last two

weeks they had a tough time making ends meet and yet they’ve never been told about the GIS and 

this is available to all low-income residents. And it hurts me when I find out that somebody’s been

without 3000 to 6000 dollars a year, enough to get them by and enough to get the worries off their

mind, financially.

LCO Focus Group, Older Adults in Long-Term Care, October 31, 2011

LACK OF OVERSIGHT

At times, there is a lack of clear rights and protections for older adults, which leaves

them vulnerable to abuse or mistreatment. 

For example, over the years, concerns have been expressed regarding the oversight

regime for retirement homes in Ontario. Retirement homes are defined by the new

Retirement Homes Act, 2010 as 

a residential complex or the part of a residential complex, 

(a)  that is occupied primarily by persons who are 65 years of age or older, 

(b)  that is occupied or intended to be occupied by at least the prescribed number of persons who

are not related to the operator of the home, and 
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(c)  where the operator of the home makes at least two care services available, directly or

indirectly, to the residents…518

Retirement homes operate across a range of services and models. Some are very small;

others are large and institutional. Services may include meals, assistance with the

activities of daily living, recreational and social programming, housecleaning and

laundry, personal emergency response services and nursing care.  With significant

pressures on the availability of long-term care and home care services in Ontario,

retirement homes are an essential part of the landscape for older adults who need

supports. Retirement homes may offer many of the same services as long-term care

homes, including services for high-needs patients and locked wards, making adequate

oversight and protections essential.519

Until recently, the retirement home industry essentially operated on a “consumer

choice” model. There was no provincial licensing or granting of approval to operate, no

government funding, and no oversight of the services provided, except through the

industry association’s complaints line. The Residential Tenancies Act includes some

requirements for providing potential residents with contractual information (the Care

Home Information Package, or CHIP).520

Very considerable concerns were raised regarding the lack of effective protections for

residential retirement homes, particularly as a significant portion of the residents of

these homes may be considered vulnerable.521 It has been noted that a consumer

choice model is not well suited to this particular market:

[F]or the market to operate effectively, certain conditions must be met:

•  Consumers must have an adequate supply of products or services to chose from;

•  They must be capable of exercising choice (that is, they must have decision making capacity

and be free from coercion or undue influence); and

•  They must have recourse when things go wrong.

These criteria are noticeably absent in retirement homes and similar types of supportive 

housing in Canada.522

Ontario has very recently introduced a new regulatory model for retirement homes, one

which is still transitioning into full effect. The Retirement Homes Act includes provisions

that set standards for retirement homes, including a Bill of Rights; requirements for

provision of information to residents, their families and the public; the establishment of

Residents’ Councils; development of plans of care; requirements for staff hiring and

training; prevention of abuse and neglect; and restrictions on the use of restraints and

locked-in wards. A regulatory authority is created, which has the authority to issue or

refuse licences to retirement homes, appoint inspectors to ensure that the minimum

standards and any conditions placed on licences are met, and to receive and review

complaints regarding licensees. While the government may appoint members of the

Board of Directors of the Authority, it may not appoint a majority of the members.

Concerns have been expressed that the Authority is likely to be industry-dominated,
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and therefore be unable to provide effective oversight for this industry. The effectiveness

of this form of regulatory structure in ensuring dignity and security for older adults,

many of whom may be disadvantaged or at-risk in some fashion, remains to be seen. 

Below, a case example focusing on continuing powers of attorney highlights the

importance and the challenges associated with developing effective mechanisms for

monitoring, accountability and transparency. 

CASE EXAMPLE: MONITORING MECHANISMS

Continuing Powers Of Attorney

As was highlighted earlier in this Report, where individuals are assessed to be legally

incapable of making decisions on particular issues, the law as expressed in the

Health Care Consent Act (HCCA)523 and the Substitute Decisions Act (SDA)524

provides a mechanism for decision-making on behalf of the individual in question. 

These laws affect persons with cognitive, psycho-social, intellectual and

developmental disabilities. As older adults are disproportionately likely to develop

certain forms of cognitive disabilities such as dementia, these laws are of significant

importance to older adults. For the purposes of this case example, the discussion

will focus on the provisions of the SDA. 

The SDA sets out definitions of capacity for decisions related to property and

personal care, and affirms a presumption of capacity.525 The SDA also sets out

mechanisms for assessing capacity. A finding of incapacity may be challenged by

application to the Consent and Capacity Board (CCB). The CCB526 has the power to

hold hearings under the HCCA, the SDA, the Mental Health Act, and the Personal

Health Information Protection Act. Appeals from decisions of the CCB are to the

Ontario Superior Court of Justice.527 The CCB is governed by the Statutory Powers

Procedures Act. Parties may be represented by legal counsel, and where the CCB

finds it appropriate, it may order the OPGT to appoint counsel to act on behalf of

the person whose capability is in issue.528

The consequences of a decision that a person lacks legal capacity to make decisions

about property or personal care are significant. At this point, under Ontario law, the

power to make decisions for the incapable person becomes vested in a substitute

decision-maker (SDM). In other words, the person has lost the authority to make

decisions, often major ones, about his or her life. 

Under the SDA, an SDM may be appointed in a number of ways. The now-

incapable person may have, when capable, completed a continuing power of

attorney within the requirements of the SDA, appointing an attorney in case of
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incapability for property decisions, personal care decisions, or both. The power of

attorney becomes effective when a finding of incapacity is made. 

Under the SDA, if there is no valid continuing power of attorney relevant to the

property or personal care decision(s) that must be made, a guardian may be

appointed by the court, upon application by “any person”.529 The Court may not

appoint a guardian if the need for decisions to be made may be met by an

alternative course of action that does not require a finding of incapability and is less

restrictive of the person’s decision-making rights.530

The OPGT may be appointed as a statutory guardian of property or personal care.

As well, the OPGT, which has a statutory duty to investigate allegations that a

person is incapable of managing their personal care or property and that serious

adverse effects are occurring or may occur as a result, may bring an application

that results in its appointment as a temporary guardian.531

The SDA requires guardians and attorneys for property to act as fiduciaries and to

consider the impact of decisions on the person’s comfort or well-being. As well, the

SDM for property must explain his or her role to the person, encourage the person

to participate to the best of his or her abilities in decisions, foster regular contact

between the person and his or her family and friends, and consult with others who

are close to the person.532 Guardians and attorneys for personal care must take into

account when making decisions the wishes and instructions of the person while

capable, as well as the values and beliefs that the person held while capable and

the person’s current wishes if they can be determined. The guardian must also

strive to foster the person’s independence and to choose the least restrictive and

intrusive course of action that is available and appropriate.533

Given the broad powers associated with continuing powers of attorney, the risk 

and consequences of abuse are substantial. As the Alberta Law Reform Institute 

has noted:

The downside of an EPA [Enduring Power of Attorney] is that it turns over control of

some or all of a donor’s property and affairs to another individual, the attorney,

whom the donor, because of their mental incapacity or infirmity, cannot effectively

supervise. It is possible for an attorney to abuse these powers by using the donor’s

assets for purposes other than the donor’s benefit. For example, an attorney may

apply a donor’s assets for a purpose beneficial to the attorney rather than for a

purpose beneficial to the donor, or an attorney may simply steal the donor’s

property. Or an attorney who will benefit from the donor’s estate may refuse to use

the donor’s money for the proper care of the donor.534

Given the broad 
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The SDA includes some minimum safeguards to protect older adults lacking in legal

capacity from abuse by those appointed as guardian or holding a continuing power

of attorney for property or personal care. Donors of powers of attorney must be

aware of the possibility that the attorney could misuse his or her powers.535

Guardians for property are obliged to explain their powers and duties to the person

in question, and to regularly consult with the person’s family and friends and those

providing personal care.536 They are required to keep accounts for all transactions

concerning the property.537 Similar requirements are set out for guardians for

personal care, including a duty to keep records of decisions made on behalf of the

incapable person.538

Concerns have been expressed that these protections are inadequate.539 There is no

mechanism for monitoring the use of continuing powers of attorney, beyond

complaints by the donor or by family and friends, and in such cases, challenges to

the exercise of the power of attorney must take place through the courts, a costly,

complex and time-consuming mechanism. Although estimates of its prevalence

vary, financial abuse is the most commonly self-reported form of elder abuse, and

misuse of powers of attorney makes up a significant portion of this type of elder

abuse.540 Financial abuse via power of attorney can have a devastating impact, not

only on the financial security of older adults, but also on their emotional and

psychological well-being.  The OBA has commented that:

We are concerned not only that our current legislative framework is inadequate, but

also that the processes and in the implementation of the laws, and both the laws

and procedures are misapplied. A prime example is the Substitute Decisions Act

(SDA) which is intended to protect the vulnerable. However, it makes the

appointment of substitute decision makers and creation of powers of attorney an

unsupervised process, while making the scrutiny of appointments and the abusive

acts of the substitute decision-makers inaccessible, complex, slow, and expensive. As

a result, powers of attorney are vulnerable to misuse and abuse, and justice delayed

in the curtailing of abuse of these powers, is almost certainly justice denied. These

breaches of the spirit and intent of the law involve fundamental Charter rights.541

The United Nations Convention on the Rights of Persons with Disabilities affirms

the importance of providing sufficient monitoring and safeguards related to legal

capacity for persons with disabilities. Article 12 (4) requires that

States Parties shall ensure that all measures that relate to the exercise of legal

capacity provide for appropriate and effective safeguards to prevent abuse in

accordance with international human rights law. Such safeguards shall ensure that

measures relating to the exercise of legal capacity respect the rights, will and

preferences of the person, are free of conflict of interest and undue influence, are

proportional and tailored to the person’s circumstances, apply for the shortest time
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possible and are subject to regular review by a competent, independent and

impartial authority or judicial body. The safeguards shall be proportional to the

degree to which such measures affect the person’s rights and interests.542

The drive for efficiency and clarity among service providers may lead to a tendency

to extend SDM powers beyond their legal limits or to ignore the requirements of the

law. For example, ACE has noted that

[m]any long-term care homes routinely fail to obtain consent to treatment at all.

Other homes attempt to obtain ‘blanket’ consents at the time of admission which

purportedly apply to all treatments that might be prescribed during the course of

their stay. This is not legal as it in no way meets the requirements of ‘informed’

consent as defined by the Health Care Consent Act. In some homes, treatment will be

started, and some time thereafter a staff member will contact the substitute decision-

maker to ‘advise’ them that the resident is now taking the medication, leaving no

option open for ‘consent’.543

The Ministry of Health and Long-Term Care has undertaken a number of initiatives

to combat this problem, including providing information sessions for long-term care

home operators and staff, and the development of plain language materials.544

Redress for abuse of SDM powers must be sought through the courts. This type of

adversarial setting may be inappropriate for difficult familial issues, and may in fact 

exacerbate conflict rather than resolve it. As the OBA has stated,

[w]hen the Substitute Decisions Act and the Health Care Consent Act, 1996 were

passed into law, they did not anticipate the degree to which these laws would be

applied in the context of ‘high conflict’ families. A significant number of court

applications now involve substitute decision making for incapable adults and pit

family members against each other. The legislation was never intended to address

conflicts of this degree and type, and the current processes do not lend themselves

to appropriate resolutions.545

As well, these court-based processes are often, in practice, inaccessible. 

One of the topics [on] which ACE receives the most questions is powers of attorney,

particularly the issue of abuse. While the framework of the Substitute Decisions Act

provides mechanisms for individuals to challenge a ‘rogue’ attorney who is not

fulfilling their functions or who is taking advantage of the grantor, it is not very

accessible as it is court-based. For example, an individual can apply to the court for a

passing of accounts or seek guardianship of property and/or the person for an

incapable person but the costs are prohibitive.546
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As was noted earlier in this Chapter, concerns have also been raised about the lack

of checks and balances for the powers vested in the OPGT and the CCB. The OPGT,

for example, has in certain situations extraordinary powers to make decisions

regarding personal care, health and finances, which may only be challenged

through expensive, time-consuming litigation which may be beyond the resources

of concerned family members.547

As noted above, the OBA has raised concerns that legislation which is intended to

protect the vulnerable does not do so in fact.

Therefore, mechanisms for greater monitoring of SDMs have been recommended.

As an example, the Western Conference of Law Reform Agencies, in its Final Report

on its project, Enduring Powers of Attorney: Areas for Reform, set out a number

of recommendations for preventing inadvertent or intentional misuse of powers of

attorney by ensuring greater transparency and scrutiny. For example, these

recommendations included the creation of provisions requiring attorneys, upon

commencing responsibilities for a legally incapable person, to issue a formal notice

in which he or she formally acknowledges and accepts a specified list of duties as an

attorney, and provisions enabling persons concerned about misuse to report

concerns to a designated public official who will have discretion to investigate.548

Development of protections against abuse of powers of attorney again involves a

careful balance between protecting the security of at-risk older adults, and upholding

the autonomy and self-determination of those creating powers of attorney:

Some have argued that more complex power of attorney legislation including duties

and limited powers, and protections such as registration intended to minimize

power of attorney abuse, infringe donor autonomy and privacy, making court

appointed guardianship, a more invasive and controlling process, more likely. On the

other hand, it has also been suggested that greater oversight, including registration,

allows for a more relaxed approach to capacity for creating a power of attorney, and

so increases accessibility.549

Finally, some of the concerns regarding the operation of consent and capacity laws

point to the lack of monitoring and oversight in general. Overall, there is a lack of

data that could be used to properly evaluate whether Ontario’s capacity and

decision-making laws are operating as intended, or operating in a way that

negatively affects the rights of persons with disabilities and older persons. It is

impossible, for example, to determine even the most basic starting points for

analysis, such as how many older persons in the province of Ontario have been

found to be legally incapable and how many continuing powers of attorney for

property or personal care are in effect, let alone the degree to which those acting as

SDMs understand their roles, or the extent of abuse and exploitation of substitute

Development of
protections against abuse
of powers of attorney
again involves a careful
balance between
protecting the security of
at-risk older adults, and
upholding the autonomy
and self-determination
of those creating powers
of attorney.
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decision-making powers.550 Without such monitoring and oversight of the

implementation of the law, it is difficult to determine whether the principles of an

approach to the law based on substantive equality are being respected, or to

determine appropriate priorities for reform. This, in itself, tends to undermine the

dignity, autonomy, participation, security, membership in the broader community

and respect for diversity of older adults. 

LACK OF APPROPRIATE MECHANISMS FOR RECOURSE

In some cases, there is no effective method of recourse for a violation of rights. As

discussed above, the “Residents’ Bill of Rights” for residents of long-term care homes is

one example: where the only redress for a violation of rights is a civil action for breach

of contract against the institution where one lives and on which one is dependent for

services, the potential for redress is illusory.551

Similarly, as is discussed at length in Chapter VI of this Report, while there is a review

process for the decisions of Community Care Access Centres (CCACs), which are

responsible for managing access to home care supports, older adults are often ill-

informed about this right and how to access it. While a termination of services can be

appealed from a CCAC to the Health Services Appeal and Review Board, there is no

appeal mechanism related to the quality of services provided. Community Legal

Education Ontario (CLEO) suggests that one method of recourse may be to sue the

CCAC for breach of contract. However, since Legal Aid does not cover these types of

issues, this is not likely an effective avenue for redress for a person dependent on publicly

funded home care. Effectively, this means these rights are, for the most part, “paper

rights” only, and the security and dignity of affected older Ontarians are at risk.552

COMPLAINT-BASED SYSTEMS

The majority of systems in place to ensure the effective application of the law to older

adults require the aggrieved individual to take action individually to raise and resolve

the issue, whether through commencing litigation before a court or administrative

tribunal, or filing a complaint through a government process, third party system or

internal complaint process. 

Complaint-based systems leave decisions about action to the initiative of older adults.

This may be understood as respecting the autonomy of older adults. In some

circumstances, however, complaint-based systems may be problematic, particularly

where older adults are at-risk or marginalized due to disability, low-income, immigration

status or other issues. Where older adults are dependent on others for ongoing care or

supports, whether the others are family members or service providers, the negative

consequences of filing a complaint against these individuals or institutions may be seen

to outweigh any potential positive outcomes. As well, complaint systems may involve

expenses, bureaucratic obstacles, or delays beyond the capacity of vulnerable older

Complaint-based
systems leave decisions
about action to the
initiative of older
adults. This may be
understood as respecting
the autonomy of older
adults. In some
circumstances, however,
complaint-based systems
may be problematic,
particularly where older
adults are at-risk or
marginalized due to
disability, low-income,
immigration status or
other issues.
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adults to absorb. As is discussed later in this Chapter, for this reason there has been

recent interest in the possibilities associated with less adversarial means of resolving

conflict, such as mediation.

Where services are targeted to at-risk older adults, as with, for example, long-term care

or home care services, systems that rely entirely on older adults to identify issues and

pursue remedies may fall short of addressing needs.  As well, where systemic problems

are at issue, individual complaint systems are unlikely, by themselves, to spur the

changes that are needed to make a more effective system. 

Complaint-based systems are common in many areas of the law, and so the issues

raised here are not necessarily, or not all, unique to older adults. The limitations 

of complaints-based systems are also an issue in the LCO’s project on Vulnerable 

Workers and Precarious Work,553 as well as in the project on The Law as It Affects 

Persons with Disabilities.

FAILURE TO RECOGNIZE AND ACCOMMODATE THE NEEDS OF OLDER ADULTS

As noted above, while older adults are an extremely diverse population, they are

disproportionately likely to live with a disability or chronic health condition, to have

lower levels of literacy and numeracy, to live on a fixed income, to rely on the assistance

of others to manage the activities of daily living and maintain their independence, to

live in a congregate setting, and to have a relatively short life expectancy. 

Mechanisms for implementing and enforcing laws that affect older adults may not take

these circumstances into account, and may therefore create barriers.  As an obvious

example, while efforts are being made to increase the physical accessibility of the justice

system,554 much remains to be done. The costs of accessing justice are a significant

issue for many older adults, as they are for many other groups. The LTB, for example,

charges an application fee and has the power to award costs against an applicant,

which may be a disincentive to pursue one’s rights.555 As a further example, it has been

pointed out that although public legal education has made important contributions to

making the law more understandable and more accessible for many, it is still geared to

the functionally literate person, which leaves many older adults at a disadvantage: older

adults continue to point to the lack of plain language information on legal rights as a

serious barrier. Further,

[i]ncreasingly in many parts of Canada, public information on the law and government

information about services and entitlements has been shifting from people sources to virtual

sources such as the Internet.  The Special Senate Committee on Aging notes that a reliance on

web-based information assumes a basic level of literacy and people’s ability to access the

internet.556 Many older adults, particularly older women, do not have access to or cannot use the

Internet. In 2007, about one third (33.8%) of all men aged 65 and over and less than one quarter

(23.1%) of all women aged 65 and over in Canada accessed the Internet at home and only about

1% of seniors used computers in public places like libraries.557 Internet use still is largely limited to

higher income seniors and those with higher education.558
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A recent example of failure to acknowledge and accommodate the particular needs of

older adults occurred in the context of bylaw enforcement in the City of Toronto. The

neighbour of an older resident with dementia asked the City to cut down a mature tree

on the older resident’s property. An order for the removal of the tree was issued by a

Property Standards Officer and the tree was ultimately cut down, at considerable

expense to the property owner. An investigation by the City Ombudsman found that

the City lacked proper policies or processes for accommodating the needs of individuals

with diminished legal capacity, resulting in unfairness to this individual. The City was

aware of the resident’s dementia and diminished capacity, but did not take steps to

ensure that the resident, through her substitute decision-maker, was fully informed

about the issue and had appropriate opportunities to respond and have concerns

addressed. The Ombudsman commented that:

Public service is most accessible to those who can navigate the established processes. It favours

those with education and those who can meet the bureaucracy on its own terms. In this case, the

resident is marginalized and is representative of many others in similar situations. In fact, many

residents with dementia do not have a family member readily available to advocate on their

behalf. The absence of policy or an established process to accommodate persons with dementia or

diminished capacity is a gap MLS must address. At a systemic level, its absence creates an adverse

impact on what is already a vulnerable group. A process to fairly serve the needs of those with

dementia is especially urgent as the population ages. It is time to address this gap … The City

cannot hope to be accessible, equitable or age friendly to residents with dementia unless it has

ensured that barriers to this population have also been identified and removed.559

The challenges in ensuring mechanisms for access to the law take into account the

needs of older adults will differ depending on the type of law in question. Where laws

are age-based or mainly affect older adults, systems may be specifically designed to

meet the needs of older adults. Where older adults make up a smaller proportion of

those affected by a law, legislators and policy-makers must consider whether universal

design approaches will be sufficient, or if some older-adult specific procedures or

supports are necessary in order to ensure meaningful access for older adults.560

ADVERSARIAL SYSTEMS

Many of the issues of most concern to older adults – for example, capacity and

guardianship applications; elder abuse; and services in long-term care homes,

retirement homes and home care – often involve ongoing relationships on which older

adults are dependent for their well-being. This raises difficulties for implementation,

monitoring and enforcement.561

Older adults may be reluctant to use adversarial systems in these circumstances. For

example, older adults who are subjected to abuse may be very reluctant to see their

abuser prosecuted through the criminal law system, despite their desire for the abuse 

to end.562
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As well, in such circumstances, adversarial systems may exacerbate rather than resolve

issues. For example, the OBA has pointed out that substitute decision-making laws have

become, to a significant degree, a venue for familial disputes, and may foster conflict

rather than resolving issues.563

INADEQUATE REMEDIES

Even where older adults pursue enforcement of their rights, the remedies available may

be inadequate to provide real redress to older adults, or, where the violation of rights

was caused by a systemic issue, to spur meaningful change. For example, because there

are very few damages options available to older adults, civil litigation may not be an

effective means of obtaining redress. Not only does this potentially perpetuate

injustices, it creates a disincentive for older adults to attempt to enforce their rights, and

thereby may prevent problems from coming to light. 

The previously highlighted case of Royal Arch Masonic Homes involved the death of a 77-

year-old female resident of a long-term care home, following a fall that resulted from

the negligence of a care aide. The three adult children of the victim sought redress from

the long-term care home. The Court determined that the only damages that the long-

term care home was obliged to pay were the funeral and burial costs. There was no

economic loss resulting from the death of the victim, and the Court declined to award

costs for loss of care and companionship, due to the victim’s age and her various

physical and mental disabilities.564 It has been pointed out that such a judgment

essentially permits caregivers to harm older adults with impunity.565

C.  Strategies for Enhancing Access to the Law for Older
Adults and Addressing the Implementation Gap

It should perhaps be unnecessary to emphasize that a right without an effective

mechanism for redress is not really a right at all; it is merely a statement of aspirations. A

first principle for ensuring effective implementation of the law for older persons is surely

to make certain that legal rights and protections for older adults are accompanied by

clear and effective mechanisms for accessing those rights and protections. 

No single strategy for ensuring access to and enforcement of the law will address all

concerns. Some will work better in some contexts or for some groups of older adults

than others. In some cases, it may be appropriate to use a range of mechanisms. For

example, as is apparent even from the brief discussion above, Ontario’s long-term care

home system includes a variety of mechanisms for identifying and addressing issues,

including Resident and Family Councils, the “Bill of Rights” embedded in the LTCHA

and the Long-Term Care Action Line. As well, the LTCHA imposes a duty to report abuse

or improper treatment, includes whistle-blowing protections, requires homes to provide

information to residents about complaint procedures, and imposes a duty on licensees

to respond to complaints and to report any complaint about care or the operation of

the home to the Ministry.566 Given the complexity and size of the system, this multi-

Even where older adults
pursue enforcement of
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faceted approach may be more effective than any single tool could be. As the Ministry

comments, “there are multiple mechanisms available under the LTCHA for accessing

information and enforcing the requirements under the LTCHA. Each mechanism may

not always serve the needs of every resident, but it is important to provide for multiple

mechanisms through which issues may be addressed.”567

The above review of barriers to access to the law for older persons suggests the

following as key strategies for designing effective mechanisms for older adults.

1.  Combating Ageism and Paternalism

Those working in the field of elder law have repeatedly emphasized the importance of

developing and implementing strategies for combating ageism and paternalism, both

in the populace at large and among those charged with designing and implementing

laws and policies that affect older adults. Unless ageist and paternalistic attitudes are

addressed, they will inevitably taint the application of the law, regardless of how well it

is designed. Thus, the United Nations, the OHRC, and most recently the Special Senate

Committee on Aging, to name just a few bodies, have made recommendations for anti-

ageist education and training.568 Anti-ageist education and training is fundamental to

ensuring respect and dignity for older persons. 

Public education is, for example, central to the Ontario government’s 2002 Strategy to

Combat Elder Abuse. This includes coordination of community services, training for

front-line staff, and public education to raise awareness. Public education initiatives

include 53 community response networks, and a province-wide seniors’ safety toll-free

line that provides information and support in over 150 languages. The Ontario Network

for the Prevention of Elder Abuse has developed a core curriculum and resource guide

to educate workers about elder abuse and interactions with older adults, online 

e-training modules on financial and emotional elder abuse, a variety of training

materials and a number of public service announcements.569

The general population and those who care for or provide services for older adults should be trained (or

at least aware of the frustrations) to help and consider older adults and their needs. Older adults have a

specific set of needs plus their individual needs. Then older disabled adults have another set of needs

and frustrations. As adults get older they all have more needs. I worry about the younger generation

and their respect for older adults. 

LCO Consultation Questionnaire Respondent

ACE has this to say about the type of education and training that service providers

should receive:

The most important principle that needs to be conveyed to all stakeholders is that seniors are

people. Older adults are presumed to be capable of making decisions and they have the right to

make foolish decisions, just as people living outside a congregate setting do. ACE is of the opinion

that many staff members and some families do not understand that older adults are allowed to

take risks or make foolish decisions. Educational resources need to emphasize that residents’ rights

Those working in the
field of elder law have
repeatedly emphasized
the importance of
developing and
implementing strategies
for combating ageism
and paternalism, both
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charged with designing
and implementing laws
and policies that affect
older adults.
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are a two-way street: not only do they recognize the independence and autonomy of residents,

but they protect staff from liability.570

Anti-ageist training and education must address, not only negative attitudes, but the

tendency to forget the existence of older persons and to fail to take into account their

needs and circumstances:

The needs of all citizens, including older persons, must be taken into account up-front so that

physical, attitudinal and systemic barriers are not created. Assuming that everyone is young and

able-bodied and designing programs and facilities on that basis is a form of ageism that must be

addressed in our society. The [Ontario Human Rights] Commission heard that some levels of

government are now undertaking gender-based analysis. Similarly, government should consider

the impact of laws, policies and programs on all age groups.571

2.  Empowering Older Adults

As noted above, older adults frequently lack information about their rights or about the

benefits and services that they are entitled to. Given the complexity of many areas of

the law that disproportionately affect older adults, this is perhaps not surprising.

However, it is problematic. Older adults who are not aware of their rights are not able

to assert and claim those rights, with the consequence that the law may become

ineffective. 

Lack of awareness of legal rights and mechanisms for redress undermines the autonomy

and independence of older adults. Without knowledge of their rights and recourse,

older adults lack the ability to make meaningful choices about how they will live their

lives and take responsibility for the things that affect them. 

As a person who is supposedly literate and educated, I have found it very difficult to find out what

happens when you turn 65. What do you get, what do you not get, what are your responsibilities. It’s

been a trial and error process. There is no sort of easy way at the moment to find out because it’s all

little different pieces. And I still don’t know, for instance, exactly what you get health-wise. I mean, I

noticed my drugs cost less and I think I’m able to get glasses when I couldn’t before, but I don’t know

what all the pieces are and finding out is very difficult. 

LCO Focus Group, Older Women, October 21, 2011

Provision of accurate, accessible information about legal rights and how to enforce

them is therefore essential to ensuring access to the law for older adults. 

People have to know how to research and find out about their rights. No one agency does that for you.

I spent hours on the phone talking to various government agencies and to individuals who have had to

‘fight’ the system. 

LCO Consultation Questionnaire Respondent

Ensuring access by older adults to information about their rights and responsibilities

under the law and how to access these promotes the participation and inclusion of

Lack of awareness 
of legal rights and
mechanisms for 
redress undermines the
autonomy and
independence of 
older adults. Without
knowledge of their 
rights and recourse,
older adults lack the
ability to make
meaningful choices
about how they will 
live their lives and take
responsibility for the
things that affect them.
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older adults, as well as fostering independence and autonomy. Those involved in the

LCO’s consultations had many suggestions about means to enhance access to

information for older adults, including greater access to in-person or telephone

information (as opposed to distribution of information mainly via internet or lengthy

documents), creating a centralized clearinghouse for information related to older adults

and the law or a free telephone hotline to direct people to appropriate resources, and

making greater use of formal and informal seniors’ organizations as distribution points

for information. In the context of congregate settings, ACE, in their commissioned

research paper for the LCO, made several recommendations related to education,

including the development of a standard curriculum, along with comprehensive

training respecting residents’ rights, for residents, families and staff of long-term care

homes and retirement homes.572

3.  Designing Mechanisms that Take Older Adults into Account

Mechanisms for access to the law must be designed in a way that takes older adults into

account, regardless of whether or not the law in question is specifically targeted to

older persons. As the OHRC has stated in its Policy on Discrimination Against Older People

Because of Age:

The Commission has defined ‘ageism’ to mean, in part, ‘a tendency to structure society based on

an assumption that everyone is young, thereby failing to respond appropriately to the real needs

of older persons.’ Ageism occurs when planning and design choices do not reflect the

circumstances of all age groups to the greatest extent possible. 

The Supreme Court of Canada has recently made it clear that society must be designed to be

inclusive of all persons. It is no longer acceptable to structure systems in a way that assumes that

everyone is young and then to try to accommodate those who do not fit this assumption. Rather,

the age diversity that exists in society should be reflected in the design stages so that physical,

attitudinal and systemic barriers are not created.

As a corollary to the notion that barriers should be prevented at the design stage through inclusive

design, where systems and structures already exist, organizations should be aware of the

possibility of systemic barriers and actively seek to identify and remove them.573

This means that mechanisms should take into account the following, for example:

•  the financial demands imposed on those seeking justice, both in the context of

low-income, and for those who are living on fixed incomes;

•  accessibility for persons with physical, mental, cognitive and sensory disabilities,

and for those with health limitations;

•  how information and assistance may be provided to those whose literacy or

numeracy or comfort with technology is limited;

•  whether dispute resolution and remedies can be provided within time limits that

are meaningful for older persons;

Mechanisms for access 
to the law must be
designed in a way that
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whether or not the law
in question is specifically
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•  providing meaningful access for persons who are living in settings such as long-

term care homes, where there is more limited access to information and to the

broader community;

•  how meaningful access can be provided for older adults who face additional

barriers due to gender roles, linguistic or cultural barriers, immigration status,

sexual orientation, dependency relationships, or other issues. 

As was discussed in Chapter III, in some cases the needs of older adults can be taken

into account through inclusive design. Inclusive design approaches are appealing for

law reform because the benefits may be widely applicable beyond older adults, and

such initiatives may thereby garner widespread support rather than resentment. For

example, policies or programs that address physical accessibility issues will also benefit

persons with disabilities and frequently families with young children. Communication

strategies that reach beyond the internet and focus on plain language will improve

outreach in many communities, not just among older adults. As well, they reduce the

focus on older age as a binary concept opposed to youth. 

However, there are limitations to the inclusive design approach. Older adults may have

needs that are sufficiently unique that they are not easily accommodated within an

inclusive design approach. Or in some cases, the needs of older adults may conflict with

those of others. In such cases, it may be most appropriate to design policies or

programs that are specifically tailored to older adults, as outlined below. 

4.  Use of Mechanisms Focused on Older Adults

It is relatively rare to find mechanisms for access to the law that focus specifically on the

needs of older adults. For example, while mechanisms related to long-term care homes

will mainly impact on older adults, who form the vast majority of residents of these

homes, they also extend protection to the minority of residents who are younger adults

with significant disabilities and complex medical needs. 

Most frequently, access to the law mechanisms specifically directed to the needs of

older adults are focused on elder abuse. For example, many police forces in Ontario

have units specializing in elder abuse, and the majority of police services have a

coordinator specializing in elder abuse to act as a resource and community liaison. As

one instance, the Ottawa Police Service has an Elder Abuse Section, launched in January

2005. Its mandate is to investigate all allegations of abuse that fall within its definition

of elder abuse, and to educate front-line workers and the general community about

elder abuse. 

Similar programs have been developed in other parts of Canada and in other common-

law jurisdictions such as Australia and the United States.574 In the United States, the

Administration on Aging administers the Prevention of Elder Abuse, Neglect and

Exploitation Program, which provides federal leadership in strengthening elder justice

strategic planning and direction for programs, activities and research related to elder

abuse awareness and prevention. The Administration on Aging also operates the

National Centre on Elder Abuse, as a national resource centre on the issue.575
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taken into account
through inclusive
design. Inclusive design
approaches are
appealing for law
reform because the
benefits may be widely
applicable beyond older
adults, and such
initiatives may thereby
garner widespread
support rather than
resentment.

April 2012 173



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

There are some general mechanisms, however. Ontario’s ACE, discussed above, is a

notable example, providing legal advice and representation to older adults, as well as

general advocacy and law reform activities, and serving as a centre for the development

of knowledge and expertise in the area of the law and older adults. 

The Canadian Centre for Elder Law Studies (CCEL) was created by the British Columbia

Law Institute. It is a national, non-profit body dedicated to studying legal issues that

have a particular impact on older persons. As well as conducting its own legal research

and law reform projects, it facilitates study and discussion of elder law issues through

such venues as a regular Canadian conference on elder law, and hosting the world

study group on elder law issues. 

The Australian government has funded the National Aged Care Advocacy Program,

which aims to promote the rights of people receiving Australian government-funded

aged care services through community-based organizations that provide older adults

with information about rights and assistance with exercising those rights. These centres

also work with the aged care industry to encourage the development of policies and

practices that protect consumers. Those living in an Australian government-funded

place in an aged-care home have access to free, confidential and independent advocacy

services.  Australia also has an Aged Care Complaints Investigation Scheme, which can

look into complaints by older persons regarding any aspect of their care, and can

require service providers, where appropriate, to take remedial action. Concerns

regarding Aged Care Complaints Investigation Schemes may be examined by an

independent Aged Care Commissioner.576

As is discussed at greater length below, Wales has recently established a statutory,

independent Older People’s Commissioner. This is a watchdog agency, carrying out

promotion, consultation, review, advocacy, education and investigative functions. The

Commissioner can review and make recommendations about the adequacy and

effectiveness of law for the protection of vulnerable older people and ask the Assembly

Government to consider making changes where necessary. The Commissioner can also

provide guidance on best practices to regulated service providers and review their

policies and programs to ensure adequate safeguards for the rights of older persons.

The Commissioner has the power to undertake investigations where there are systemic

concerns at issue and the issue is not likely to be addressed in other ways.577

As discussed at some length in Chapter IV of this Report, the use of older age-based

programs and policies raises difficult issues. It is important not to overemphasize the

idea of older persons as a homogenous group. Not all older adults are disadvantaged or

at-risk, and these older adults may share the experience of barriers and challenges with

other disadvantaged groups. Age, by itself, does not make older adults different or

lesser. Programs based on an assumption of vulnerability among all older adults may

lead to paternalism and undermine the autonomy and independence of older adults. 

At the same time, there are certainly subgroups of older adults who are disadvantaged

or at-risk and whose circumstances require particular attention and accommodation.
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There may be circumstances where programs particularly targeting older adults are the

most effective way to ensure the security and dignity of older adults. The programs

developed by many police services focused on elder abuse recognize the unique needs

and circumstances of older adults who experience abuse and the particular barriers they

may face in asserting their rights, likely fall within this category. 

Therefore, taking into account the general issues raised in the discussion of age-based

criteria in Chapter IV, advocacy or enforcement programs targeted to older persons

must be individually assessed, to ensure that the use of age as a criterion for eligibility is

the most effective means of addressing the needs or vulnerabilities that are targeted;

that the program is based on current research rather than stereotypes; and that the

program effectively addresses the needs identified. The following case example

examines a targeted enforcement program focusing on elder abuse. 

CASE EXAMPLE: MECHANISMS FOCUSSED ON OLDER ADULTS

Elder Abuse and Police Services

As highlighted earlier in this Chapter, older adults may face a range of barriers to

reporting elder abuse. The complex relationship dynamics underlying some forms of

elder abuse, together with the effects of shame and fear of retaliation, may make

some older adults reluctant to disclose the abuse, or to see the perpetrators face

criminal penalties. As a recent report on barriers to reporting summarized:

Greatest are fears of retaliation, followed by loss of residency, increased vulnerability,

and isolation, especially when there is daily contact with the abuser. Ultimately, there is

a fear that the situation will get worse after reporting abuse ... Circumstances involving

the abuser as being someone in a position of trust also have a negative impact on

report rates. A relationship with an abuser can discourage an elderly person to report

abuse because many seniors perceive the legal intervention as too severe.578

There may be additional barriers for some older adults related to culture, language

or remote location. Older adults may also fear that they will not be believed or

treated respectfully by professionals in the justice system, including police officers.  

In order to address these kinds of barriers, several police forces in Canada have

developed specialized elder abuse units or services. The Vancouver Police, for

example, in September 2007 launched an Elder Abuse Unit, modeled on and

connected to its Domestic Violence Unit. In Ontario, there are Seniors’ Units in a

number of cities, including Hamilton, Thunder Bay, Waterloo and Ottawa, and

many other police services have specialized Elder Abuse Coordinators, who act as a

resource and community liaison. 
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Hamilton’s Crimes Against Seniors Unit (CASU) was the first specialized unit of its

kind in Ontario, formed in March 2004. It consists of two Detectives who work from

the Hamilton Police’s Victims of Crime Branch, supported by the three Seniors’

Support Officers who work in each of the three Divisions. 

The Seniors’ Support Officers have three key roles: developing and delivering

education programs related to the safety and security of older adults; assisting in

investigations of abuse and neglect of older adults; and co-operating with

community services and other agencies to address issues related to the quality of

life of older adults. These Seniors’ Support Officers are the initial point of contact for

older adults. 

CASU is responsible for the investigation of crimes against persons who are 60

years of age or older, and who are victimized primarily because of their age. The

investigations of CASU have included physical, psychological and financial abuse,

neglect and self-neglect, and coroner’s investigations. The work of the Unit is

dominated by investigations of financial abuse, which include frauds, scams and

thefts, and theft by power of attorney. CASU has successfully investigated a number

of high profile cases, including those of a son who used his power of attorney to

obtain and gamble away the OAS and Canada Pension Plan (CPP) payments of his

disabled mother; an administrator of a retirement home who defrauded several

residents, as well as her employer, of over a million dollars; a home care worker

who stole from her client; and an unlicensed contractor who scammed numerous

residents for roofing repairs that were never performed. 

The work of the CASU requires detailed knowledge of laws that police officers are

not usually required to become familiar with, including the Consumer Protection

Act, the SDA the HCCA, the Trustee Act and the Succession Law Reform Act, and

the law governing long-term care homes, and therefore involves the development of

specialized skills and knowledge. 

The Unit works closely with various community agencies and services to ensure 

that all reported cases of assault, financial exploitation and neglect are properly

investigated. The Unit has developed partnerships with the CCACs, the OPGT, the

Alzheimer Society, local hospitals and financial institutions, the Canada Revenue

Agency and the Ministry of Small Business and Consumer Services, among others. 
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5.  Alternative Dispute Resolution Mechanisms

As noted earlier in this Chapter, there has been considerable interest expressed in the

potential of alternative dispute resolution mechanisms such as mediation to benefit

older adults in attempting to resolve issues arising in the context of ongoing

relationships. Elder and guardianship mediation are growing and evolving fields.579

However, concerns have also been noted about the imposition of mandatory mediation

on older adults in some contexts. For example, under Ontario’s Residential Tenancies Act

(RTA), care home residents who are facing eviction due to changing care needs must

attend mandatory mediation, where the parties may contract out of their rights under

the Act.580 While the provision may have been intended to benefit retirement home

residents by mandating a less formal, adversarial and time-consuming process, given

the power imbalances between the retirement home operator and the resident who is

facing eviction, who may have significant health limitations, who may not be represented

and who may not be fully informed of his or her rights, concerns have been expressed

about the effect of this provision on older adults.581

One form of alternative dispute resolution is elder mediation. Elder mediation is a

voluntary, non-adversarial dispute resolution process where one party to the dispute is

an older adult. The process is specifically designed in order to facilitate the dynamics of

older adults’ conflicts, and to generate solutions which respect both the parties’

ongoing relationship, and protect the older adult’s interests. Elder mediators typically

have knowledge of aging and the aging process, and are therefore ideally situated to

create processes which enhance older adults’ capacity to deal with conflict.582

Certain elder mediation programs mediate the diverse range of disputes which older

adults face.583 Other elder mediation programs specialize in certain disputes which older

adults face more often than the general population. For example, some elder mediation

programs mediate conflicts in caregiving arrangements.584

Despite its potential, resolving conflicts through elder mediation can create risks for

older adults. Older adults are often dependent upon the other party to the conflict,

which will distort the power dynamic between the parties. If left unaddressed, the

imbalance of power may mean that the older adult is not able to freely express his or

her opinions, and that consent to any agreement may not be freely given.585 Older

adults are also more likely to have age-related illnesses which affect their ability to

participate meaningfully in the discussions which directly affect them.586 An elder

mediation’s potential to create resolutions which respect the older adult’s autonomy

and safety will then depend upon the elder mediator’s training, skills and judgment

throughout the process to ensure the older adult’s free and meaningful participation.

Further, elder mediation is not appropriate in all circumstances, or for all issues. For

example, there are special issues raised where the decisional capacities of a party to

mediation may be affected by a disability. These issues are beyond the scope of this

brief discussion, but must be carefully addressed by an elder mediation program.587

Elder mediation is 
a voluntary, non-
adversarial dispute
resolution process where
one party to the dispute
is an older adult. The
process is specifically
designed in order to
facilitate the dynamics
of older adults’ conflicts,
and to generate solutions
which respect both 
the parties’ ongoing
relationship, and 
protect the older 
adult’s interests.
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Preliminary experiences with elder mediation show this process has, in the appropriate

circumstances, tremendous potential to increase access to justice for older adults, and

to increase communities’ capacities to deal with conflicts involving older adults. When

successfully established in a community, elder mediation programs can provide a

physically and emotionally accessible alternative for those older adults who face barriers

in existing institutionalized dispute resolution processes. Preliminary experiences with

the process have shown outcomes which enable older adults to recognize and respond

to conflict, and generate solutions which maximize older adults’ dignity, independence

and autonomy.588

The British Columbia Law Institute has recently completed a comprehensive report on

elder and guardianship mediation in that province, examining the current legal

landscape, the nature of elder mediation and the issues associated with it, and

promising projects in the field.589 In Ontario, there are currently very few elder

mediation services, and little research exists on these programs’ operation. Further

research is necessary in order to assess the feasibility of introducing elder mediation

programs across the province.590

CASE EXAMPLE: ALTERNATIVE DISPUTE RESOLUTION AND ELDER ABUSE

Waterloo’s Restorative Justice Approach to Elder Abuse

Restorative justice is a philosophy which responds to what society labels a “crime.”

The philosophy emphasizes repairing the harm done to a victim and the community,

in contrast to the criminal justice system’s emphasis on prosecuting and punishing

offenders. A restorative justice approach to resolving conflict is distinct from many

elder mediation programs discussed, as it identifies the parties to a dispute as victim

and offender, rather than as disputants. The parties come to the table already

having acknowledged their roles in the dispute in this way, and this relational

orientation shapes the goals and results of the process.  Further, restorative justice

shares greater similarities with transformative mediation than facilitative mediation,

as the emphasis is on empowering the parties to move past their patterns of conflict

rather than on reaching a resolution for a specific issue.

One example of the operationalization of the restorative justice philosophy as a

response to elder abuse was developed in Waterloo, Ontario. Though restorative

justice is different from the most common forms of elder mediation programs, it

shares with these other programs an emphasis on increasing older adults’ ability to

recognize and resolve conflict. 

The Waterloo program has existed in two different forms: first as a dedicated “circle”

process, and now as a holistic team-based conflict management approach to

responding to elder abuse and increasing older adults’ capacity to deal with conflict. 

Preliminary experiences
with elder mediation
show this process has, 
in the appropriate
circumstances,
tremendous potential to
increase access to justice
for older adults, and to
increase communities’
capacities to deal with
conflicts involving 
older adults.
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Restorative Justice Circles

The program first operationalized the restorative justice philosophy in the form of

“circles.” These “circles” were led by a trained facilitator, who brought together the

people directly or indirectly affected by the conflict, discussed the issues and

attempted to resolve them. The program was led by a partnership between

Community Care Access Centre of Waterloo, the Waterloo Regional Police Service,

the Kitchener-Waterloo Multicultural Centre, White Owl (an association of urban

Aboriginal persons), the Network: Interaction for Conflict Resolution, and

Community Justice Initiatives of Waterloo.591

The restorative justice circles were offered at no cost to the parties to the dispute. In

these cases, however, costs were likely not the most significant barrier that older

adults faced to resolving the conflict, as if an older adult were to press criminal

charges, the legal costs would be minimal. The emotional and relational costs

would in contrast be significant.

In order to minimize barriers arising from the lack of familiarity with justice

processes and legal rights among older adults, the restorative justice program

undertook a specific educational program. This educational program went into the

community in order to directly build relationships with older adults, and to give

them the tools necessary to recognize the signs of elder abuse, and to encourage

them to report this abuse. The program also did outreach with stakeholders who

worked with older adults in order to educate them in the signs of abuse and to give

them the resources necessary to encourage older adults to report the abuse.592

Further, the program had broad community support, both from its partners and

other organizations. The program was therefore ideally suited to inform older adults

about this possible dispute resolution mechanism.

The restorative justice program recognized that ageism is one of the key barriers

that older adults face in reporting elder abuse. The program adopted a restorative

justice approach over any other, as they believed it particularly suited to employing

an anti-ageist approach to conflict resolution. The program was designed in order

to respond sensitively to age-related challenges, and the process was designed as

physically accessible. These processes would facilitate older adults’ ability to come

forward and share their experiences.

Because of its strong community ties, the program also had the potential to

encourage anti-ageist perspectives in the mainstream justice system. The program

worked with law enforcement officials, court staff and Crown prosecutors, and this

work had the potential to increase these stakeholders’ capacity to respond to aging

more appropriately. 

April 2012 179



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

The program also worked with Crown prosecutors in some cases where charges had

already been laid. The prosecution would refer these to restorative justice circles,

with the possibility of charges being dropped if the process was successful.593

The program’s process was designed in light of the reality that often the parties in

elder abuse have a relationship of care and dependence, and that the older adult

has an interest in continuing this relationship.594 Accordingly, the process

emphasized the development of a relationship based on responsibility and

rehabilitation. The program also emphasized that the process would not result in

punishing the offender, or removing him or her from the community. This decreased

the fear that the process would destroy the relationship underlying the conflict. 

The restorative justice circles addressed an older adults’ conception of a dispute as

private by making the process confidential. Unless charges had also been laid, the

process would take place outside of the public scrutiny of the Court system.

However, the program’s evaluation identified a key weakness as being a low referral

rate, and attributed this to the fact that the issues were too sensitive and private for

older adults to come forward. This suggests that in spite of the private and less rigid

structure of the circles, older adults may still be reluctant to introduce outside

scrutiny into their personal conflicts.595

The circles emphasized healing and transforming relationships rather than

punishment, and so the solutions were typically more consistent with many older

adults’ desires than some aspects of the criminal justice system. The circles provided

an opportunity for the older adult to regain a sense of control that would be difficult

to achieve in the criminal justice system, where victims often play only minor roles.

The older adult was involved in all steps of the circle, including identifying the

underlying issues and identifying the relevant parties to the dispute. Further, the

older adult had the opportunity to speak his or her experiences in the way of his or

her choice.

Given that the process was more consistent with some older adults’ conceptions of

conflict, it was likely able to increase their willingness to address their conflicts in

this way. The program did however considerably emphasize the complicated pre-

circle process, and the evaluation found that this may have been an overly lengthy

process. The evaluation recommended a simpler process, such as mediation, a

concern that was addressed through the Elder Abuse Response Team program

described later.596

The circle leaders were trained volunteers, who organized a pre-circle case

development process, and then facilitated the circle itself. The mediators were

trained in the restorative justice philosophy that would inform their practice. They

also received training in the dynamics of elder abuse and how to monitor safety,

and how to address older adults’ specific needs. Volunteers received ongoing

[Waterloo’s Restorative
Justice approach] was
designed in light of the
reality that often the
parties in elder abuse
have a relationship of
care and dependence,
and that the older adult
has an interest in
continuing this
relationship.
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education in case review, development, family dynamics and substance abuse.597

The mediators were able to draw on training and knowledge from the variety of

community groups who organized and supported the initiative. As they had access

and connections with these groups, the mediators had the skills necessary to

recognize their own shortcomings and refer older adults to appropriate agencies.

Whether the risk of imminent harm had been addressed was one of the key criteria

for intake. If there was imminent danger, the conflict was referred to other agencies

as restorative justice was inappropriate. Since mediators had access to a broad

range of community supports, they were able to recognize cases which required

immediate intervention, and refer these cases to more appropriate service providers.

The program’s facilitators received training in aging, and the circles were designed

to be accessible to individuals who may have faced accessibility barriers. Despite

this training, one of the program’s shortcomings was a difficulty in completing

circles. Many of the cases involved older adults with diminished mental capacity

who had difficulty understanding the process and what was happening.598 In cases

such as this, the program recognized the limits of enhancing individuals’ ability to

participate in the process, and that the circles were no longer appropriate. Though

this recognition decreased the number of settlements reached, this may be less of a

weakness than a recognition of the program’s limitations.

Abusive relationships often have remarkably distorted power dynamics, where one

party uses his or her power in an abusive way. Given this dynamic, power

imbalances were always a particular challenge in the circle process. To address

these, the mediators conducted pre-mediation sessions to identify all of the issues

and began the process of recognition and healing prior to the circle. This context

was important to restoring the balance as between the parties. Further, the process

itself was physically structured in a circle shape so as to promote the idea of

equality and balance between the parties. The program also worked to equalize

power imbalances by allowing all members of the circle to bring their “supporters,”

such as friends or personal care workers.

As the entire program was designed to respond to elder abuse, conflicts were not

turned away because they involved situations of prior abuse. However, as already

noted, if the risk of imminent harm persisted, other agencies were notified in order

to address this risk. Situations where charges had been laid were also considered

appropriate for restorative justice, with agreement from the Crown. In these cases,

if a satisfactory agreement could be reached, there was the possibility that charges

would be dropped. Restorative justice was also appropriate in cases where a

criminal trial had already occurred, as the process could help with healing. The

program also accepted what would be civil disputes.

Abusive relationships
often have remarkably
distorted power
dynamics, where one
party uses his or her
power in an abusive
way. Given this
dynamic, power
imbalances were always
a particular challenge in
the circle process.
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The project’s evaluation identified its greatest strengths as its educational

component, and its strong network of community partners. These aspects

contributed to an attitudinal shift towards elder abuse in the Waterloo community.

This attitudinal shift in turn enhanced the community’s ability to respond to elder

abuse, and created dispute resolution options for older adults which would

maximize communication and healing.

Participants to the program consistently reported that the process served the

victim’s and the perpetrator’s needs. There was, however, concern that the process

did not sufficiently acknowledge the injustice done to the victims.599

The program’s greatest weakness was its lack of referrals. As noted above, the

program evaluators hypothesized that the reason for this was because these issues

were too sensitive and personal. Through educational and outreach efforts, and

building trust with stakeholders, the program could increase individuals’ capacity 

to deal with and respond to elder abuse, and to diminish the stigma attached to

elder abuse. There is also however the possibility that no amount of education

could encourage some individuals to resolve these conflicts in this conflict 

resolution process.

Elder Abuse Response Team

As the restorative justice program’s funding was running out, the program’s

supporters reformulated their initial philosophy in an Elder Abuse Response Team

(EART). The goal of this initiative was to translate the program’s successes into a

more sustainable form, which would be able to reach more individuals. The

program retained the principles of restorative justice; however, its operations shifted

from the circle process to a more comprehensive conflict management strategy.

Currently, the program’s response after the intake stage is very flexible, and does

not necessarily lead to a single conflict resolution process, as was the case in the

circle process. The appropriate team members will meet with the older person

wherever they feel most comfortable, and with whomever they believe should also

be present.  From there, the staff will determine the best way of resolving the

conflict. Because of its broad community support, the team can draw on a variety

of available resources to help address and resolve the conflict. Only a handful of

cases have ultimately been referred to the criminal justice system, suggesting that

the conflicts are most productively managed in an alternative way.600

The EART is very similar to the earlier restorative justice circles’ approach to

increasing access to justice. Noted below are some differences in how program

design affects the program’s ability to increase access to justice for older adults.
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The program’s earlier educational and outreach activities are ongoing, and part of

the EART’s ongoing mandate is to mobilize community support and capacity to

deal with elder abuse.601 There was no problem of lack of referrals in the new EART,

and these came from fourteen different sources, suggesting the program’s strong

ties in the community.602 By continuing to work with so many different community

agencies, the program has the potential to increase the individual’s familiarity with

his or her legal rights, and to empower individuals to recognize when they have

been the victims of a wrong.

As already noted, contacting the EART does not automatically launch criminal

proceedings, or now even a restorative justice circle. In this way, the older adult will

not be deterred from seeking resources and information, out of a fear that this will

threaten the ongoing relationship at the centre of the dispute. Contacting the EART

does not automatically lead to a circle, but rather, to providing the older adult with

information about his or her options, and support to pursue those options. This not

only enhances the individual’s ability to him or herself manage conflict, but also

gives the individual the ability to control the degree of third party intervention in

the resolution.

Since the EART is not an elder mediation service per se, but rather a team which

responds to conflict as the particular situation requires, it is difficult to determine

whether it faces the same challenges as an “elder mediation” proper service. Its

focus is on conflict management and responsiveness rather than a more rigid

“mediation” program.

This program’s success has depended on community partnerships. These

partnerships mean that outreach efforts will be more effective and increase the

community’s own capacity for recognizing and dealing with conflicts involving older

adults. Further, this multi-agency approach increases the ways and manners in

which the community can support older adults in their conflicts. 

The EART’s success as compared to the restorative justice circle’s approach can also

be attributed to its flexibility. Whereas the restorative justice circles led automatically

to a specific conflict resolution mechanism, the EART created a range of possibilities,

and recognized that the circle may not always be the most appropriate means of

resolving the conflict. Rather, the most appropriate means depended on the conflict

and the older adult. For some this may in fact mean a circle, for others, a

consultation in the individual’s home, for others a referral to another agency or

group. This flexible mandate recognizes that each conflict is individual, presents

different challenges, and therefore requires a different resolution process.

The flexibility of this dispute resolution service may hold particular potential in rural

areas. In rural areas, it may be difficult to create dedicated “elder mediation”

[EART’s] success has
depended 
on community
partnerships. These
partnerships mean that
outreach efforts will be
more effective and
increase the community’s
own capacity for
recognizing and dealing
with conflicts involving
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which the community
can support older adults
in their conflicts.
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services, and so a more flexible approach may be necessary. Police services and

community agencies may already have the tools in place to offer mediation as part

of their services, and would require only a model and additional resources. The

EART may be such a model.

6.  Advocacy Mechanisms

Advocacy mechanisms can provide an effective supplement to complaint-based

enforcement mechanisms. Advocacy has been defined as “an activity which involves

taking up the case of an individual or group of individuals as speaking on their behalf to

ensure that their rights are respected and their needs are met.”603 Advocacy may be

individual or systemic; instructed or non-instructed; legal or social. Individual models of

advocacy include, for example, Ontario’s Psychiatric Patient Advocacy Office. Systemic

advocacy includes some aspects of the Ombudsman function, or potentially some

aspects of the mandate of the reformed OHRC. Individual and systemic advocacy

perform different functions in promoting the protection of rights, and both can make

significant contributions to effective access to the law for older adults. 

The 1987 Report of the Review of Advocacy for Vulnerable Adults concluded that

[t]he concept of ‘vulnerability’ can create a need for advocacy as the vulnerable are often

dependent on others which will leave them susceptible to abuse, neglect or abandonment.604

Vulnerable adults, in this 1987 Report, included those whose physical, emotional or

cognitive impairments made them dependent on others for care, impaired their ability

to communicate, led to stigma and undervaluation by others, or resulted in

institutionalization. The 1987 Report concluded that advocacy services, properly

designed, could promote respect for the rights and dignity of vulnerable adults; ensure

that rights are understood, recognized and protected; assist vulnerable adults to achieve

self-determination; enhance autonomy and independence; and protect vulnerable

adults from financial, physical and psychological abuse.605

The OBA, in its submission to the LCO, highlighted the potential of advocacy systems to

benefit older persons, so long as they appropriately balance needs for efficacy and

accessibility with protection of review rights and due process.606

In ACE’s focus groups with residents of long-term care homes and their families, a

consistent theme was the need for third-party advocacy:

ACE consistently heard that some form of third-party advocacy where advocates went directly to

homes to meet with residents would be beneficial. Many residents stated that they were afraid to

voice their concerns for fear of retribution or being labeled a troublemaker. A number of residents

complained that their concerns were ignored until a family member became involved. Several

family members explained that they were only able to notice and prevent problems if they were at

the home on a daily or regular basis.607

Advocacy mechanisms
can provide an effective
supplement to
complaint-based
enforcement
mechanisms. 
Advocacy has been
defined as “an activity
which involves taking
up the case of an
individual or group of
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that their rights are
respected and their needs
are met.”
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ACE has recommended advocacy for long-term care residents, both on an individual

and a systemic basis, through the establishment of a Health Care Commission, and the

expansion of the jurisdiction of the Ontario Ombudsman’s Office.608 The Health Care

Commission would be an independent office of the Legislature which would be

responsible for the oversight of health care advocates working in hospitals, long-term

care and retirement homes. Based on the information provided by individual advocates,

this Health Care Commission could undertaken systemic as well as individual

advocacy.609 While such a Health Care Commission would be of significant benefit to

older adults, its mandate would be inclusive of all ages, and be defined by issues rather

than age.  

ACE does not support the creation of a specialized Seniors’ Advocate. While some jurisdictions,

such as Wales and Australia, have limited their services to older adults, we do not believe this is the

correct approach. We discourage a framework based on the perception that older adults lack

capacity and need protection. Simply stated, older adults are people. ACE believes that all people

navigating the health care system could benefit from the services of an advocate, regardless of

age. We want to move away from ageist stereotyping towards a rights-based approach. Moreover,

as there is no generally accepted definition of an older person, younger individuals residing in

long-term care homes or in hospital would be precluded from obtaining assistance from a 

Seniors’ Advocate.610

The Older People’s Commissioner for Wales described in the case example below

provides an interesting example of a targeted advocacy mechanism for older adults. 

CASE EXAMPLE: ADVOCACY MECHANISMS

Older People’s Commissioner for Wales

Wales recently established the world’s first statutory, independent Older People’s

Commissioner. The establishing legislation was passed in 2006,611 and the first

Commissioner was appointed in the spring of 2008. 

The Advisory Group established to consider the development of such a Commissioner

commented that, given the very wide range of services available to older adults in

Wales, a Commissioner for Older People could play an important role by

ensuring that, across these many services, older people’s interests and rights are

taken into account. Through monitoring and representation he or she will seek to

influence improvement and tailoring of services so that older people suffer no

disadvantage in terms of access, delivery or outcomes compared to the rest of the

population. He or she will be able to take on an ‘umpire’ role if, as a last resort, an

older person is unable to find a public agency which is willing to lead on finding a

solution to his or her problem with a service.612
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The vision of the Older People’s Commissioner has been expressed broadly, as follows:

We want to see a Wales in which respect for the rights and dignity of older people is

a practical reality in all areas of life, where age discrimination is a thing of the past

and where a positive view of ageing and of older people prevails.613

The Commission has an expansive mandate. The legislation empowers the

Commission to:

a)  promote awareness of the interests of older people in Wales and of the need

to safeguard those interests;

b)  promote the provision of opportunities for, and the elimination of

discrimination against, older people in Wales;

c)  encourage best practice in the treatment of older people in Wales; and

d)  keep under review the adequacy and effectiveness of law affecting the

interests of older people in Wales.

The Commissioner may also consider, and make representations to the Assembly

about, any matter relating to the interests of older people in Wales.614 

It should be noted that the involvement of the Commissioner in individual cases is

limited to cases of general relevance – even if there is no other body that can deal

with the case. That is, this is a body whose mandate is entirely focused on systemic,

rather than individual advocacy. 

The Commission has powers of entry and interviewing as part of its powers of review,

as well as powers to require the provision of information. The Commissioner has the

power to issue reports and recommendations, and to require written responses to its

recommendations. It does not, however, have the power to enforce compliance with

its recommendations; in this way, it functions like an Ombudsman’s office. 

To date, the Commissioner has:

a)  undertaken an inquiry into the treatment of older people in hospitals,

resulting in a major report that calls for “fundamental change” to ensure

that older adults are treated with dignity and respect in these settings;

hospitals have a fixed period of time to respond in writing to

recommendations for change set out in that report;

b)  held public consultations to shape recommendations to the Law Commission

of England and Wales’ project on reform of the law related to Adult Social

Care;

c)  established an information service for older adults, together with referral and

dispute intervention services; 
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d)  developed Policy Position papers on a number of issues, including elder

abuse and the Attendance Allowance benefit; and

e)  developed a partnership with government departments administering

pension entitlements to encourage and assist older adults in claiming their

entitlements.615

The establishment of similar bodies has been considered in several jurisdictions,

including Scotland and Australia.616

7.  Oversight and Monitoring Mechanisms

Implementation and enforcement systems affecting disadvantaged or at-risk older

adults would benefit from the consistent use of mechanisms to ensure accountability,

transparency and effectiveness. Because there is a lack of monitoring and oversight for

many enforcement systems disproportionately affecting older adults, it is impossible to

know the extent to which older adults have effective access to those laws, or are subject

to abuses and violations of their rights. 

Public reporting requirements can be effective in inducing institutions to comply with

the law, as well as making it easier to identify problems and abuses without the

necessity for individual complaints. For example, ACE notes with respect to public

reporting requirements for long-term care homes that

[t]he available information is not up-to-date or organized in a manner which is easy to understand.

It also provides insufficient details about the actual infractions as it merely states which general

criteria or standard was unmet.  Posting the actual inspection report (minus any identifying

information about residents or staff) would be beneficial for several reasons.  First, it would be an

impetus for homes to improve as the public would have greater access to detailed information 

and be less inclined to choose homes with a higher number of complaints and unmet standards.

Second, it would benefit some homes by showing that their infractions were administrative in

nature and not reflective of poor resident care.  The Ministry should look to other countries 

(e.g., Wales and Australia) which post significantly more comprehensive reports as examples.617

Oversight mechanisms can also include direct government oversight through licensing

or audit mechanisms. The new retirement homes regulatory mechanism, as described

earlier in this Chapter, includes a licensing requirement. 

Implementation and
enforcement systems
affecting disadvantaged
or at-risk older adults
would benefit from the
consistent use of
mechanisms to ensure
accountability,
transparency and
effectiveness.
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VI. APPLYING THE FRAMEWORK: THE LAW
AND ACCESS TO HOME CARE

This Chapter will illustrate the application of the Framework through consideration of 

a current issue in the law as it affects older adults: the law regarding access to home

care supports.

The intent of this illustration is not to provide a comprehensive description of this area

of the law or to propose specific reform initiatives. Rather, the aim is to reflect on this

area of law in light of the  principles and considerations that have been identified in this

Report, and where possible, to discover some concerns and general directions for reform

that arise from the application of these principles and considerations, with the intent to

provide some foundation for further research and reform initiatives. 

The law with respect to home care also raises concerns for younger persons with

disabilities, and could be considered through the lens of the LCO’s sister project on the

law as it affects persons with disabilities, but this Chapter will focus on the experiences

of older persons. 

This area was chosen because although it is vital to the well-being of many older adults

and is a recurrent topic of public discussion and policy concern, the law in this area is

under-examined.  It is an area of the law that connects in a fundamental way to many

of the principles that have been identified. It also illustrates a number of the key themes

in this area of the law, including the “implementation gap”.

A.  Background

As is discussed in Chapter II of this Report, most older adults express a strong preference

to “age in place” – to remain in their homes and communities for as long as possible.

Aging in place has also been identified as a policy priority for governments, partly

because it provides better outcomes for older adults, and partly because it can help to

support the overall sustainability of the health care system.618

Because overall health may decline with age and older adults may experience various

types of ability limitations, older adults may need supports of various kinds in order to

age in place. This may include supports with domestic tasks, such as shopping, errand-

running or cleaning, or with personal care tasks such as bathing. It may also include

health-related supports, such as occupational therapy.  Most frequently such supports

are provided by family and friends, whether it be spouses, children, neighbours or

others. Some older adults, however, do not have family or friends who are located

nearby, or who have the health or ability to provide these supports. In other cases, the

supports needed by the older adult may be beyond what can be provided informally. In

such cases, formal home care supports are necessary.619

[M]ost older adults
express a strong
preference to “age in
place” – to remain in
their homes and
communities for 
as long as possible.
Aging in place has 
also been identified as 
a policy priority for
governments, partly
because it provides
better outcomes for 
older adults, and 
partly because it can
help to support the
overall sustainability 
of the health care system.
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Home care services are, of course, closely connected to hospital care and long-term care

services. Strong home care services can reduce the pressures on both hospital services

and long-term care, by allowing older adults and others who use these services to

return to and/or remain in their homes with appropriate supports, rather than by

accessing the higher intensity services provided through hospitals and long-term care.

Conversely, resource strains in long-term care or hospital care can create challenges for

the home care system as high-need individuals are unable to obtain the intensive

supports they require, and are reliant on home care supports while waiting for higher

levels of care. 

Policies and programs regarding formal home care supports are also closely linked to

those related to informal care. Most elder care is provided in the community by family

and friends. As demographic patterns change, older adults may have less access to

informal supports, whether because families are spread out across the country (or

around the world), because families are becoming smaller, because changes in labour

force patterns have created new time pressures, or because informal caregivers are

themselves aging and consequently less able to provide care. At the same time, lack of

formal home care supports may create intense pressure on informal care providers.

Where insufficient supports are provided, informal networks may collapse under the

strain, resulting in institutionalization for the older person.620 As the Health Council of

Canada has noted,

[f]amily caregivers are often described as the backbone of the health care system as they are vital 

to health care, yet invisible and often vulnerable themselves ... If a caregiver experiences physical

or emotional stress or becomes physically injured, or for other reasons is unable to continue in

his/her duties as a caregiver, then the quality of care and life for the senior and the caregiver can

be jeopardized.621

Home care supports are of course valuable to others besides older adults. Persons who

have experienced acute illness may need home care supports to assist their recovery upon

discharge from hospital. Persons with disabilities who are not yet “older” may benefit

from a range of personal, domestic and professional services provided in the home. 

Therefore, governments, including the government of Ontario, have invested in various

types of home care supports for older adults. Ontario’s Auditor General has noted,

[t]he Ministry has recognized the dual benefit of enhancing home care services. Having people

receive care in their homes whenever possible not only means better quality of life for the patient,

it is also far more cost effective than housing a patient in a hospital, long-term care facility, or

other institutional setting to receive care. One CCAC we spoke to informed us that, for instance,

personal support services can enable individuals who have moderate risks/needs to continue living

independently in their homes. Not having these services could lead to deterioration in a client’s

condition that could result in hospitalization or institutionalization.622

Most elder care is
provided in the
community by family
and friends. As
demographic patterns
change, older adults
may have less access to
informal supports,
whether because families
are spread out across the
country (or around the
world), because families
are becoming smaller,
because changes in
labour force patterns
have created new time
pressures, or because
informal caregivers are
themselves aging and
consequently less able to
provide care.
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In Ontario, home care supports are regulated by the Home Care and Community Services

Act, 1994 (HCCSA)623 and provided through a network of Community Care Access

Centres (CCACs) situated across the province. 

As changing demographics and limited resources place increasing pressures on home care

services, significant concerns about access to home care have begun to surface. Lack of

access to adequate home care may leave older adults in unsafe, undignified conditions,

and place unbearable strains upon family care providers, as well as result in avoidable

admissions to hospital or long-term care. Commentators have raised concerns about

patchwork services, lack of transparency regarding the services provided, confusing

eligibility criteria, and inadequate complaints and enforcement mechanisms. While there

has been some significant attention to home care in recent years, very little of that

attention has focused on the legal aspects of the issues.  This section examines Ontario

law regarding access to home care supports through the lens of the LCO’s Framework. 

B. Ontario’s Legal Framework for Home Care

1.  Background

The stated purposes of the HCCSA include ensuring that “a wide range of community

services is available to people in their own homes and in other community settings so

that alternatives to institutional care exist”, providing “support and relief to relatives,

friends, neighbours and others who provide care for a person at home”, promoting

“equitable access to community services through the application of consistent eligibility

criteria  and uniform rules and procedures”, and integrating community services with

other types of services, including those provided by hospitals and long-term care

homes.624

The HCCSA regulates the provision of:

1.  community support services, such as meals, transportation, caregiver

support, home maintenance and recreational services;

2.  homemaking services, such as housecleaning, laundry, shopping, banking,

meal preparation and childcare;

3.  personal support services, including assistance with or training for personal

hygiene activities or routine personal activities of living; and 

4.  professional services, including nursing, occupational therapy, physiotherapy,

social work, dietetics and similar services.625

Services governed by the HCCSA include acquired brain-injury services, attendant care

services and assisted living services in supportive housing, services that assist their users

to live in their communities with a greater degree of independence. 

The HCCSA includes a Bill of Rights for those receiving services under its governance.

As changing
demographics and
limited resources place
increasing pressures on
home care services,
significant concerns
about access to home
care have begun to
surface. Lack of access 
to adequate home care
may leave older adults
in unsafe, undignified
conditions, and place
unbearable strains upon
family care providers, 
as well as result in
avoidable admissions 
to hospital or long-
term care.
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This includes rights to:

•  be dealt with in a courteous and respectful manner, and to be free of any type of

abuse;

•  be dealt with in a way that respects autonomy, dignity and privacy;

•  be dealt with in a way that respects individuality, and is sensitive to needs related

to ethnicity, language, culture, spirituality or family;

•  receive information about the community services he or she is receiving; the

laws, rules and policies affecting the operation of the service provider; and the

procedures for initiating a complaint;

•  participate in the assessment of his or her needs and in the development of a

plan of service;

•  give or refuse consent to the provision of any service;

•  raise concerns or recommend changes in connection with the services provided

or policies and decisions that affect his or her services; and

•  have records kept confidential. 626

2.  Service Delivery Structure

The HCCSA gives the Minister of Health and Long-Term Care considerable latitude in

terms of the provision of services: services may be provided directly by the government;

the government may pay others to provide community services, whether through

grants and contributions, or financial assistance for operating expenditures or capital

expenditures; or the government may make agreements with others for the provision of

services.627 The Minister has the power to approve agencies to provide services and to

approve premises for the provision of services, and may impose terms and conditions

for approval.628

The CCACs, which are approved agencies under section 5 of the HCCSA, were created

in 1996, replacing regional home care and placement services that had been criticized

as fragmented and inequitable.629 Originally 42 in number, in 2006 they were

consolidated into 14 organizations in order to align them with the Local Health

Integration Networks (LHINs).630 Each CCAC is now accountable to one of the LHINs

and every LHIN is accountable to the Ministry.631 The CCACs assess potential clients for

service eligibility, approve clients for home care and determine the allocation of

available funds.632 The CCACs do not themselves provide services. In theory, non-profit

and for-profit organizations may compete to provide services by bidding for contracts

through a Request for Proposals. In practice, the competitive process has been

suspended on a number of occasions.633

3.  Eligibility Criteria for Home Care Services

Some requirements for eligibility for services are set out in Regulation 386/99. The

requirements set out who is eligible for consideration for services.  For example,

homemaking services may not be provided unless the individual in question:
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•  is insured under the Health Insurance Act; 

•  is eligible for both personal support services and homemaking services;

•  either receives personal support and homemaking services from an informal

caregiver who requires assistance in order to continue providing all of the

required care or requires constant supervision as a result of a cognitive

impairment or acquired brain injury and the person’s caregiver requires

assistance with homemaking services;

•  will receive the services in a place with the necessary physical features; and

•  there is no significant risk of serious physical harm to the person providing the

homemaking services, or if there is such a risk, steps can be taken to reduce it so

it is no longer significant.634

Not all individuals who meet these criteria will actually receive services. 

There is relatively little caselaw interpreting the eligibility criteria under the HCCSA. In

one case, however, the Appeal Board held that the criteria must be interpreted in light

of the purposes of the HCCSA, including the purposes of promoting “equitable access

to community services through the application of consistent eligibility criteria and

uniform rules and procedures” and “the effective and efficient management of human,

financial and other resources involved in the delivery of community service”.635

The Regulation sets out maximum amounts of services. For example, the maximum

amount of combined personal support and homemaking services is 120 hours in the

first 30 days of service, and 90 hours in any subsequent 30 day period. Some

exceptions are provided, such as for those who are in the last stages of life, for persons

who are waitlisted for long-term care or other extraordinary situations.636

In practice, eligibility is determined by CCAC representatives. Since there is no

legislatively required standard for assessing eligibility beyond the provisions of the

Regulation setting out who is not eligible for services, the CCACs have developed a

Contact Assessment Tool which constitutes a standard means of assessing client

eligibility and is to be applied across all 14 CCACs.637

4.  Service Provision

When an individual applies for services, the agency must conduct an assessment of the

individual’s requirements, determine eligibility and create a written plan of care for each

individual receiving services. The plan of service must be regularly reviewed to adapt to

changing circumstances, and the individual must have an opportunity to participate

fully in the development, evaluation and review of the plan of service. The plan of

service must take into account the person’s preferences, including those based on

ethnic, spiritual, linguistic, familial and cultural factors.638

Services outlined in the plan of service must be provided within a reasonable time

frame, and if services are not immediately available, the individual must be waitlisted.639

192 Law Commission of Ontario



APPLYING THE FRAMEWORK: THE LAW AND ACCESS TO HOME CARE

Service providers must post in their premises a copy of the Bill of Rights and of any

service accountability agreement entered into.640 As well, each agency must provide to

its clients or their substitute decision-maker a written notice outlining

•  their rights under the Bill of Rights, 

•  the agency’s complaint procedures, 

•  information regarding privacy and confidentiality issues, and 

•  (if applicable) information about service accountability agreements entered into

by the agency.641

Agencies must also develop and implement plans for preventing, recognizing and

addressing abuse of persons who receive services, as well as a quality management

system.642 The HCCSA sets out requirements for the protection of the privacy and

confidentiality of client information.643

5.  Oversight of Agencies

The Minister may appoint program supervisors, who may conduct inspections of

community service providers (with a warrant where necessary) and who have power to

copy and remove records.644 

The Minister may revoke or suspend approvals of agencies or premises designations

where the Minister believes on reasonable grounds that there has been a contravention

of the terms and conditions imposed by the Minister, of the Act or regulations, or

breach of an agreement.645 The Minister may also “takeover” an agency, removing and

replacing some or all of the directors or directly taking control of, operating or

managing the agency or some part of it.646 These provisions do not, however, apply to

CCACs.647 The Minister may issue directions on matters relating to the exercise of a

CCAC’s rights and powers and the exercise of its duties under the law.648 As well, the

Minister may appoint a supervisor in the public interest, who may, unless the

appointment provides otherwise, exclusively exercise all the powers of the CCAC, its

board or the Executive Director.649

6.  Complaint Mechanisms and Enforcement

The Bill of Rights provisions of the HCCSA are a deemed contract between the service

provider and the person receiving the service, so that the service recipient could, in

theory, bring an action for breach of contract in order to enforce those rights, although

the practicality of this is highly questionable.650

Agencies approved to provide services are required to establish a process for receiving

and reviewing complaints regarding

1.  decisions about eligibility for services,

2.  decisions to exclude a particular service from an individual’s plan of service,

3.  decisions about the amount of service to be included in an individual’s plan of

service,
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4.  decisions to terminate the provision of services to an individual,

5.  the quality of service provided to an individual, and

6.  violations of the provisions of the Bill of Rights. 651

The agency must review and respond to all complaints regarding service quality or the

Bill of Rights within 60 days. For all other types of complaints, the agency must give a

written notice of its decision on the complaint within 60 days. These decisions may be

appealed to the Health Services Appeal and Review Board (HSARB). The Appeal Board is

then required to begin a hearing into the complaint within 30 days. The Appeal Board

may affirm the decision, rescind it and return the matter for a fresh decision, or rescind

it and substitute it own decision for that of the agency. The decisions of the Appeal

Board are not appealable.652

Recently, clients of home care services have also been provided with the option of

contacting the Long-Term Care Action Line (LTCAL) to receive information and

assistance with issues regarding the services they receive. The LTCAL can facilitate the

intake and referral of home care complaints. Upon request, clients may be referred to

an Independent Complaints Facilitator to discuss their concerns. These Facilitators are

required to contact the client within 10 business days of the referral, and can, with

permission, contact the client’s CCAC to help address concerns. 

C.  Evaluating the Legal Framework for 
Homecare in Ontario

The following evaluation of the HCCSA is based on the questions set out in the

Framework (Appendix A) that accompanies this Report. As not all questions from the

Framework are applicable to this particular area of law, not all are addressed. In

particular, this evaluation does not address the Framework’s “Step 2: Does the

Legislative Development/Review Process Respect the Principles”, as it is focused on the

current state of the law.  The results are therefore presented in a narrative format, rather

than question by question. 

The evaluation is based on a review of the legislation, case law, government documents

and relevant social science research. It has not been the subject of public consultation

or original research. As noted at the opening of this Chapter, it is not intended as a

exhaustive review of this area of the law. Rather, it is a preliminary evaluation that points

to areas of concern and issues for further examination. 

As well, because this is not an area that has been subject to intensive scrutiny, there are

a number of areas where information is lacking, and further research is required to

make a thorough assessment of the impact of the law on older adults. Should a

thorough evaluation of the HCCSA be undertaken, further research on the

[B]ecause [home care] 
is not an area that has
been subject to intensive
scrutiny, there are a
number of areas where
information is lacking,
and further research is
required to make a
thorough assessment of
the impact of the law on
older adults.
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implementation and effects of the law would be beneficial, and consultation with

service providers, older adults and the groups that represent or advocate for older

adults would be necessary to provide a more thorough evaluation of how this area of

the law may affect older adults. 

1.  How Do the Principles Relate to the Context of the Law? 

The HCCSA, and policy and practice in implementing it, are profoundly connected to

the realization of the principles for older adults. For older adults who are ill, frail or living

with a disability, the ability to access adequate supports, whether to maintain their

health or to carry out essential life activities such as grooming and self care or basic

domestic tasks, is central to their ability to maintain their physical, emotional and social

security, as well as their independence and autonomy. Society’s value and respect for

older adults is demonstrated by the degree to which it ensures that older adults who

are frail, ill or disabled are able to maintain minimum levels of security, independence

and autonomy. Certainly the self-respect of older adults may be affected if they do not

have the means to maintain basic personal and domestic cleanliness, or if they are not

treated appropriately in the provision of services such as bathing.653

The provision of adequate services in the community also affects the ability of older

adults (and informal caregivers) to meaningfully continue in their valued roles, whether

as spouses, parents, grandparents, friends or neighbours; as volunteers or employees; or

as active citizens involved in their communities. 

The way in which services are provided is as important to the realization of the

principles as the fact of their provision. Disrespectful or abusive services can undermine

the security, dignity and independence of older adults. Services which are inflexible,

impersonal or not respectful of the diversity of older adults may undermine the principle

of diversity and individuality. 

As was briefly noted above, a lack of adequate supports may mean that informal

caregivers for older persons may face significant strains in providing sufficient care and

attention to their aging loved ones, maintaining participation in the labour force and

meeting all of their other obligations. That is, the security and participation of informal

caregivers may also be affected by a lack of adequate appropriate supports for older

adults in need, highlighting the principle of membership in the broader community.654

2.  Does the Purpose of the Law Respect and Fulfil the Principles?

The purposes of the HCCSA, as well as the provisions of the Bill of Rights, are well-

aligned with the principles for older adults. The purposes of the Act, for example,

include the recognition of “the importance of a person’s needs and preferences,

including preferences based on ethnic, spiritual, linguistic, familial and cultural factors”.

The Bill of Rights explicitly recognizes the rights of older adults to be treated in a

manner that “respects the person’s dignity and privacy and that promotes the person’s

autonomy”, and to be dealt with “in a courteous and respectful manner and to be free

from mental, physical and financial abuse by the service provider”, as well as rights to
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have the confidentiality of their information respected, and to raise concerns or

recommend changes in connection with community services provided. There are no

stereotypes or negative attitudes towards older adults embedded in the legislation. The

intent of the law is to promote positive outcomes for older adults (and others) and to

remove barriers by providing supports. 

The legislation includes a number of mechanisms to provide older adults (and all

clients) with information to make meaningful choices (and thereby to enhance

autonomy), including posting requirements and obligations to provide information

directly to clients or potential clients. It includes measures to prevent abuse of clients by

service providers, and thus safeguard security and dignity.

3.  Who is Affected by the Law and How Does this Relate to the Principles? 

ASSESSING A LAW OF GENERAL APPLICATION

The law regarding home care supports is one of general application. It does not

explicitly target older adults or contain age-based criteria. However, it does

disproportionately affect older adults. 

According to the Ontario Association of Community Care Access Centres (OACCAC), in

the most recent fiscal year CCACs provided coordinated access to health care and

support services to over 600,000 Ontarians, including

•  200,000 patients discharged from hospital,

•  150,000 older adults living in the community,

•  50,000 children who needed supports to live at home and attend school, and

•  23,000 individuals requiring end-of-life care at home.655

The website of the Ontario Home Care Association indicates that since 2006, individuals

aged 65 or older have made up well over half of those receiving CCAC services.

Approximately two-thirds of the services provided were personal support and

homemaking services, with nursing services and occupational therapy in distant second

and third places.656

It therefore appears that the majority of those affected by this law are older adults,

although there are also substantial numbers of persons with disabilities and individuals

with acute illnesses affected. Given the type of services regulated by this law, those

older adults affected will, in most cases, be those who have either acute or chronic

health conditions and require supports in order to maintain their independence,

dignity, security, and ability to participate and be included.657 That is, for older adults

the law often applies at the intersection of aging and disability. 

Given the demographics of aging, it is not surprising that two-thirds of those receiving

home care in Ontario are women.658 It is also likely that those older adults who do not

have strong informal support networks – those who are socially isolated – will have

Given the demographics
of aging, it is not
surprising that two-
thirds of those receiving
home care in Ontario
are women. It is also
likely that those older
adults who do not have
strong informal support
networks – those who
are socially isolated –
will have greater need
for, and be more
dependent on the
services provided
through the HCCSA.
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greater need for, and be more dependent on the services provided through the HCCSA.

Since those who are able to privately purchase home care services or home care insurance

will be less affected by any shortfalls in the design or implementation of the law, the law

may also disproportionately affect those older adults who are living in low-income.

There were no statistics publicly available regarding the linguistic, ethnic, religious or

other makeup of the client base for home care services, information that would be

valuable in properly assessing the impact and effectiveness of the law on the diverse

populace that it targets. 

Indirectly, informal caregivers are also affected by this law, as the adequacy of available

formal home care supports for their loved ones will significantly affect their

psychological, emotional and financial well-being. 

DISADVANTAGED OLDER ADULTS

As noted above, since the law targets older adults in need of supports in order to live in

security, dignity and independence, all of the older adults affected by this law are, to

some degree, disadvantaged, although the degree of the disadvantage will vary

depending on the level of impairment or disablement experienced, the level of informal

supports available to that person, and the ability of the individual to understand the

system and advocate within it. This means that extra measures are required in order to

ensure that these older adults are able to fully access the benefits of the legislation and

to achieve the principles. 

For example, it is particularly important that the law ensure that these older adults have

adequate access to clear and accessible information about their rights and

responsibilities. As well, the processes for voicing concerns and enforcing rights must

take into account the circumstances of older adults, including the impact of health

limitations or disability, low-income, lower levels of education and literacy, and the ways

in which traditional gender roles may affect resources and options for older persons.

Older adults who live with these barriers will have difficulty in accessing complex, time-

consuming or adversarial systems without supports, and thus will be less able to assert

and protect their dignity, security, participation, autonomy and individuality. 

ELIGIBILITY CRITERIA

As was noted above, the legal eligibility criteria for home care services are not age-

based. They take into account functional as well as practical criteria. As they are

negative criteria (in the sense that they set out who is not eligible rather than who is

eligible) they leave considerable room for discretion on the part of the CCACs. The

criteria used by the CCACs are not readily publicly available, and given the lack of

transparency, older adults may have difficulty in planning for their future needs and in

asserting their rights. Compounding this issue, in 2010 the Auditor General reported

that due to varying resource availability across the CCACs, different criteria applied in

different areas of the province:
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Ministry policy requires CCACs to administer programs in a consistent manner to ensure fair and

equitable access for all consumers no matter where they live in the province. Due to funding

constraints, one of the three CCACs we visited had prioritized its services so that only those

individuals assessed as high-risk or above would be eligible for personal support services, such as

bathing, changing clothes, and assistance with toileting. Clients assessed as moderate risk were

deemed not eligible for funded services as a necessary cost-containment measure to achieve a

balanced budget. However, we noted at the other two CCACs we visited that clients assessed as

moderate risk were provided with personal support services or placed on a waitlist to receive them.659

This raises concerns that older adults who require home care services may not

consistently receive them, thus jeopardizing their security, dignity, participation and

independence. As well, the difficulties that older adults face in obtaining meaningful

information about their rights and options within the home care system undermine

their ability to make meaningful choices, and therefore their autonomy. 

4.  Do the Processes Under the Law Respect the Principles? 

DISCRETION AND ACCOUNTABILITY

The key concern with the processes under the law is that they provide wide discretion

to the CCACs and to the service providers themselves in terms of eligibility criteria,

levels of service provided, quality management programs, complaints processes, and

provision of information, without also providing sufficiently strong mechanisms for

transparency and accountability. A shortage of resources together with uneven

distribution of those resources makes the problem more acute. The Auditor General has

noted that the CCACs vary widely in terms of eligibility criteria, waitlist policies, level of

services provided and monitoring of the quality of care provided.  For example, the

Auditor General found that

[t]he absence of standard service guidelines has resulted in each CCAC developing its own

guidelines for frequency and duration of services. As a result, guidelines varied in the time

allocated for each task and the frequency of service visits recommended. This means that the level

of service offered may vary from one CCAC to another.660

Therefore, despite the laudable principles and purposes underpinning the legislation, it

is difficult to determine whether or not those principles are actually being achieved, or

to take remedial action if they are not. 

As is noted above, the HCCSA sets out strong, positive principles and identifies purposes

that are in harmony with the LCO’s anti-ageist principles and potentially very beneficial

for older adults. Concerns regarding home care often derive from the implementation

of the law – particularly since the law provides considerable discretion to the CCACs

and the service providing agencies as to how they implement the law. 

RESOURCES

A significant aspect of the challenges faced in providing adequate and appropriate

home care supports lies in the resource constraints faced by those responsible for

allocating and providing services. 

The key concern with
the processes under the
law is that they provide
wide discretion to the
CCACs and to the
service providers
themselves in terms of
eligibility criteria, levels
of service provided,
quality management
programs, complaints
processes, and provision
of information, without
also providing
sufficiently strong
mechanisms for
transparency and
accountability.
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With changing demographics, shifting health care needs and expectations, and the

fiscal effects of the recent economic downtown, the full spectrum of health care services

is under pressure. The home care system faces multiple pressing priorities, particularly

because acute care and long-term care are also under pressure, and has limited

resources for meeting these priorities. For example, in 2008 the Ontario government

announced that reduction of emergency room wait times was a top health care priority. 

One of the key strategies for achieving that priority was to reduce the number of

patients waiting in hospital for alternate levels of care (ALC) such as long-term care. The

CCACs play a key role in that strategy, including through enhanced targeted support

for those in the community at highest risk of hospital admission, and the “Home First”

strategy, which focuses on bringing hospital patients who require long-term care  (or

other ALC) to wait at home for that care, rather than in a hospital setting.661

The OACCAC has identified concerns with the level and structure of funding for home

care services:

In spite of this [increasing pressure on CCAC services], the 2010 Annual Report of the Auditor

General of Ontario confirmed that CCACs have received a relatively small proportion

(approximately $45 million) of the government’s multi year $1.1 billion Aging at Home Strategy.

Much of the funding provided to CCACs has been one time funding to introduce new initiatives or

address short term pressures. In order to sustain the results CCACs have been able to achieve,

stable, predictable long term funding is needed that recognizes the role CCACs have played in

reducing wait time pressures on other parts of the health care system, principally hospitals and

long term care homes.662

In addition to funding levels, there are challenges associated with the structure of

funding. The OACCAC has pointed out that predictable funding, announced in a timely

manner, is essential to sustaining effective services: 

Annual budgets in CCACs range from $38 million to $235 million and to ask organizations of this

size and complexity to balance their considerable budgets in a single fiscal year, when funding

announcements can take place as late as six months into the year, is like landing a 747 on a

postage stamp. The impact can range from unnecessary reductions in service when funding

reductions are anticipated to the inability to use funding increases or in-year funding targeted to

serve more clients. Clients bear the impact.663

Research by the Institute for Clinical Evaluative Sciences indicates that there is some

significant unmet need for home care supports. According to a 2010 report, the

average wait time for home care services following application was seven days for short-

stay clients and nine days for long-stay clients. These wait times varied considerably

across the CCACs, however, with wait times for long-stay clients reaching a high of

almost 17 days in one region, compared to a low of 7.4 days in another. Unmet care

needs were higher for those aged 75 and older (approximately six per cent reported

unmet needs) as compared to those aged 65 to 75, for women as opposed to men (five

per cent compared to three per cent), those living alone as opposed to those living with
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others (six per cent compared to four per cent) and among those in the lowest income

bracket (eight per cent) as opposed to those in the highest income bracket (none).664

Those needing services may be waitlisted, and in some regions may not be considered

eligible even to be waitlisted. Policies vary across CCAC locations with regard to whom

they will place on a waiting list. While certain CCACs place all eligible clients on a

waiting list, certain CCACs are unable to accommodate all clients and must be selective

in which applicants they place on the list. As a result, certain CCACs are only able to

place those clients assessed as high risk or higher on a waiting list. Typically, low or

moderate risk clients will instead be referred to other community organizations.665

A recent series in the Toronto Star highlighted the stories of a number of older adults

and their informal care providers struggling with inadequate services. For example, a

number of older adults with dementia reported being turned away when requesting

home care; a woman who cares for her husband, who suffers from Parkinson’s Disease,

was refused home care after she broke her back; financially strained children were

forced to beg for more hours due to a CCAC policy whereby a client’s hours are

eventually cut if her situation does not deteriorate. CCAC employees report feeling

strained as they cannot provide all of the care that is needed with the resources they are

given. They are forced to make decisions they do not want to make, as no policy

choices can remedy the lack of funding under which their agency operates.666

That is, although the substance of the law respects and promotes anti-ageist principles,

the lack of resources for adequate implementation of the law creates significant

challenges for their realization. 

COMMUNICATION AND EDUCATION

There is little information publicly available regarding training and education for service

delivery staff. While the CCACs no doubt consider the qualifications of staff in

contracting with various service providers and as part of their quality management

programs, the HCCSA and regulations do not set out any minimum requirements for

staff qualifications or for ongoing training and education. 

In terms of information provided to the public about home care services, the main

venues for information appear to be the websites of the LHINs and CCACs, and

telephone information services. Not all CCACs list their telephone numbers on their

home page: in some cases, recourse must be made to the Ministry of Health website.

Calls to telephone services were often re-directed to the websites. That is, information is

mainly available through the internet and in a print format. 

A review of the home care information provided through the websites of the 14 LHINs

and CCACs revealed significant variance in the extent and format of information. Some

CCACs provide video presentations on their services and options, although most rely

exclusively on print information. The majority of information is presented in pdf files,

which may pose barriers to persons with visual disabilities who are reliant on screen

readers. Some CCACs provide documents in large print formats, though many do not.

Some, though not all, regions provide information in French as well as English;

[A]lthough the
substance of the law
respects and promotes
anti-ageist principles, 
the lack of resources 
for adequate
implementation of 
the law creates
significant challenges
for their realization.
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information in other languages is not accessible. Some CCACs provide detailed

information about service providers in their region, while others do not. 

5.  Do the Complaint and Enforcement Mechanisms Respect the Principles?

Several issues have been raised concerning the adequacy of the complaints mechanisms

under the HCCSA, including the complexity of the system, lack of access to a neutral

third party, lack of access to information about complaints processes, and the lack of

transparency and accountability in the complaints processes.

Complexity: As was described earlier, there are different complaint options for

different types of issues. 

•  “Bill of Rights” issues may be the subject of a complaint to the agency, or may be

treated as a breach of contract between the individual and the service provider. 

•  Issues regarding service levels or eligibility must be brought to the attention of

the agency. The agency must respond in writing, and decisions may be appealed

to HSARB.

•  Service quality issues must be brought to the attention of the agency. The agency

need not provide responses in writing, and there are no rights of appeal to

HSARB. 

•  For any issue, concerns may now be brought to the attention of the LTCAL. 

The complaints process is therefore complex, with different alternatives for different

issues, and may be confusing for an older person trying to determine his or her options

and the possible outcomes, as well as for informal caregivers providing supports to the

older person. And because the HCCSA has no specific requirements regarding such

complaints processes, they vary between agencies, making it harder to clients to

navigate the system. 

Practicability of options provided: As was noted earlier, when a client finds that a

provision under the Bill of Rights has been violated, he or she may also have recourse to

civil courts by initiating an action for breach of contract. Even without an explicit

contract, there is an implied agreement between service providing agencies and the

CCAC and clients receiving home care.667 While in theory, recourse to civil courts grants

older adults an avenue outside of the administrative system, in reality, such recourse is

not accessible to most of the older adults receiving home care from CCACs. Both the

limited resources of Legal Aid Ontario and the lack of lawyers practising elder law in

Ontario pose a problem for older adults who might otherwise choose to pursue their

case in court. In addition, the limited financial means of many of the older adults who

rely on provincially-funded home care may prevent those considering the option of

pursuing lengthy and expensive court proceedings from doing so. Older adults who

can afford civil litigation may decide to invest their resources in purchasing home care

services out of pocket rather than to invest resources, time and energy into the

uncertain process of civil litigation.668
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Lack of recourse to a neutral third party: Complaints about quality of care or

about decisions regarding eligibility or service levels can be made to the service-

providing agency. As such, the Act only provides a mechanism whereby older adults

can complain about the services they are receiving to the providing agencies

themselves. Decisions of the agencies regarding complaints about eligibility or service

levels can be appealed to HSARB; however, this is not true for responses to complaints

regarding quality of care, so that for these complaints there is at no stage any recourse

to a true third-party. In other words, for service level and eligibility issues, the first level

of recourse is to complain to those responsible for providing that care, and for those

who have received poor quality care, this is the only option. 

Some home care recipients report not using the complaint mechanisms available to

them despite being dissatisfied by the care they receive.669 Older adults often come to

an understanding that the problems they are experiencing happen as a result of

tensions within the home care sector. Some feel as though the power to improve the

care they are receiving is out of their hands, and out of the hands of the individuals to

whom they can complain.670 This intensifies their feeling of hopelessness and makes

them less likely to complain even when they feel as though they are not receiving the

care they need. In addition, some report that they do not want to complain because

they fear that voicing their complaints about not receiving enough care could lead to

their institutionalization. Others report not wanting to be seen as “troublemakers” for

fear that it will negatively affect the care they receive.671

Given these dynamics, the fact that in most cases, there is no independent body to hear

the complaints likely worsens the task of complaining for older adults.  Certain CCACs

have an Ombudsperson who acts as a mediator between a client and his or her case

worker,672 but others have only a client’s CCAC case manager as an initial point of

contact for a client who wishes to make a complaint.673 Having the option to contact an

Ombudsperson instead of a client’s CCAC case manager increases the transparency of

the complaints process and may make it a bit more comfortable for a client to file a

complaint without being worried about confronting his or her caseworker directly. 

In addition to raising questions of transparency, the lack of a mandatory neutral third

party in the CCAC complaints process poses an accessibility problem: it may discourage

adults from voicing their complaints. This can make it difficult for CCACs to receive 

an accurate picture of service recipients’ experience of home care. A clearly articulated

complaints mechanism within the HCCSA that includes a neutral third party would 

help to improve the accountability, accessibility and transparency of home care

rendered by CCACs.

Access to Information: Currently, the HCCSA requires that CCACs inform a person

receiving community services in writing of the proceedings for initiating complaints

about their service providers.674 The provincial CCAC website contains a very brief

explanation how to initiate a complaint, suggesting that clients contact their local

CCACs directly for further details.675 Information about the different routes for service

quality complaints, or about the options for breaches of the “Bill of Rights” are not

outlined in the public materials of the CCACs.

Some home care
recipients report not
using the complaint
mechanisms available to
them despite being
dissatisfied by the care
they receive. Older
adults often come to an
understanding that the
problems they are
experiencing happen as
a result of tensions
within the home care
sector. Some feel as
though the power to
improve the care they
are receiving is out of
their hands, and out of
the hands of the
individuals to whom
they can complain.
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While certain clients are comfortable reading written materials and initiating a

complaint, accessibility issues arise for older persons receiving home care who have

visual or cognitive difficulties. Understanding the complaints process is necessary to

understanding the different options that are available to care recipients; for instance the

difference between calling the LTCAL versus contacting a care provider directly. Without

having access to consultation with a party who has information about the complaints

procedure and can ensure that the client understands all available options, the written

complaints procedure may not facilitate the process for all older adults. While some

older adults may be able to rely on family members or friends to seek additional

information when necessary and to paint a complete picture of the process, not all

older adults will have access to such secondary sources of information. As such, the

“written notice” requirement under the HCCSA may not, in actuality, suffice to inform

older persons of the complaints procedure. To alleviate this problem, it may be helpful

to articulate a more comprehensive set of requirements for providing assistance with

the complaints process within the HCCSA.

Identifying and Addressing Systemic Issues: Because the complaints mechanism

is not centralized, it does not aid the CCACs in gathering information at the provincial

level about the care provided by various service providing agencies. Since complaints

regarding quality of services do not require written responses, it may also be difficult to

track exactly how many complaints are made, what their subject matters are, or how

they are addressed. It also does not appear to facilitate the Ministry’s task of ensuring

that high quality services are rendered uniformly across the province. 

A study of the complaints received by three CCACs undertaken by the Auditor General

of Ontario reported only a small number of formal complaints made by home care

recipients across Ontario to their local CCACs. In the first three quarters of the 2009/10

fiscal period, only approximately 3 to 8 out of 1,000 home care recipients in these three

CCACs had filed complaints. However, many concerns brought to the CCACs are not

classified as formal complaints, but are simply resolved by case managers and included

in the client files. These are considerably more frequent. In a review of the files of three

CCACs, the Auditor General found approximately 1,300 “events” over a period of nine

months at two of the CCACs, and more than 600 events in a period of six months at

the third.676

Overall then, there are significant gaps and shortfalls in the complaint and enforcement

mechanisms for access to home care, so that in practice, older adults, particularly those

who are disadvantaged in some way, may not be able to realize the principles that

could and should be promoted through the law.

6.  Do the Monitoring and Accountability Mechanisms Respect the Principles? 

This discussion has highlighted the “implementation gap” for the law regarding access

to home care. Legislation which is positive in purpose and generally in harmony with

anti-ageist principles may, in practice, be falling significantly short of its goals. In such

circumstances, ongoing monitoring and evaluation of the implementation of the law

and its outcomes may be of significant benefit. 

Because the complaints
mechanism is not
centralized, it does not
aid the CCACs in
gathering information
at the provincial level
about the care provided
by various service
providing agencies.
Since complaints
regarding quality of
services do not require
written responses, it may
also be difficult to track
exactly how many
complaints are made,
what their subject
matters are, or how they
are addressed.
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The Ministry has the ultimate responsibility for monitoring the effectiveness of the laws

and of the homecare services provided. To be selected by the Ministry, an agency must

first be approved. To be approved, the agency must abide by the Bill of Rights and

operate with “competence, honesty, integrity and concern for the health, safety and

well-being of the persons receiving the service”.677 The HCCSA requires the agencies to

provide annual reports to the Ministry on their operation, and enables the Ministry to

appoint program supervisors where necessary, as well as revoke or suspend approvals. 

In late 2008, the Ministry announced a number of initiatives to strengthen the quality of

home care services in Ontario, including:

•  requiring CCACs to use “fairness advisors” for all requests for proposals;

•  requiring CCACs to publicly disclose their rationale for the selection of service

providers at the conclusion of the request for proposals process;

•  introducing public reporting of performance measures; and

•  requiring all CCACs and service providers to develop annual continuous quality

improvement plans.678

CCACs receive some information about clients’ experiences with their service providers

from clients who choose to contact them and make complaints about their care, but

there is no explicit requirement that CCACs ensure the adherence of service providing

agencies to the Bill of Rights. An explicit oversight requirement would enable CCACs to

obtain comprehensive information about service providers’ compliance with the Bill of

Rights across the province.

While the HCCSA requires every service-providing agency to “ensure that a quality

management system is developed and implemented for monitoring, evaluating and

improving the quality of the community services provided or arranged by the

agency,”679 it does not specify what that system should involve. While the HCCSA

allows the Minister to make regulations “governing the quality management system

required to be developed and implemented,”680 there is currently no oversight

requirement under the HCCSA or its regulations relating to quality management. 

Similarly, while the HCCSA mandates that service providers provide timely services, and

maintain waitlists, it sets no specific standards in these areas. There are no legislative

requirements as to timeliness beyond that it be “reasonable under the circumstances”,681

no guidance as to how CCACs should priorize service needs, and no requirements

regarding qualifications and training for homecare staff. Not only does this lead to

significant variances in policies and outcomes across the CCACs, it reduces transparency

and accountability within the system. Clients do not have a clear sense of the services to

which they are entitled. 

The CCACs have undertaken a number of initiatives to ensure that safe and quality care

is provided “in the right place at the right time”. These include the standard use of

Board Quality Committees, annual quality improvement plans, common client

The CCACs have
undertaken a number of
initiatives to ensure that
safe and quality care is
provided “in the right
place at the right time”.
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satisfaction surveys, common satisfaction surveys with contracted service providers, and

satisfaction surveys with employees.682 CCACs may visit the premises of service

providers and review performance data such as rates of referral acceptance and number

of missed visits. At least one CCAC has made it a priority to conduct ad hoc visits to

each of its 14 service providers, in order to observe the quality of services rendered.683

The Auditor General found that all three of the CCACs it visited had conducted ad hoc

site visits to some of their service providers, though only one had commenced routine

site visits to audit all of their service providers. These CCACs had identified some

common issues related to monitoring and oversight. For example, three quarters of the

service providers assessed had limited ability to assess whether their staff had delivered

the required services in the client’s home in a timely manner, and a third of service

providers did not evaluate personal support workers by actually observing them

providing services to clients.684

D.  Conclusion: Is the Law True to the Principles?

The application of the Framework to the HCCSA points to the common problem of the

“implementation gap”. The HCCSA deals with an issue of significant importance to older

adults and other Ontarians who are disadvantaged or at difficult points in their lives. It

provides vital services, and is based on principles that support substantive equality. 

However, the legislation is largely discretionary rather than directive. Likely this was

intended to provide for flexibility in meeting evolving and complex needs in a rapidly

shifting environment. However, when combined with a lack of mechanisms for ensuring

transparency and accountability, and an ongoing shortage of resources in not only the

home-care sector but also in the long-term care and hospital sectors, this leads to

access to justice issues for older adults, and for others who are affected by this

legislation. This is particularly troubling because those affected by the HCCSA will be

living with long or short-term impairments, will be highly dependent on the services

provided, and therefore may have difficulty in understanding and asserting their rights.

In practice, the legislation may fall significantly short of respecting and promoting the

positive principles that underlie its design. 

Recognizing that a shortage of resources may make it very difficult to fully attain the

principles in this area at this time, the concepts of progressive realization and “respect,

protect, fulfill” point towards the importance of clearly identifying the shortfalls,

immediately addressing these where possible, and developing an implementable plan

for addressing these shortfalls within a reasonable timeframe.

April 2012 205



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

VII. NEXT STEPS

Today’s shifting demographics challenge law and policy-makers to understand and

adapt to an aging population. It is important that all of those involved in serving older

adults or developing law and policy affecting them better understand the needs and

circumstances of this group. This includes government at all levels, service providers

both public and private, community and advocacy organizations, and the legal

profession (including its organizations). To ensure equitable and effective law and

policy, this deeper understanding should be paired with a holistic, comprehensive and

principled approach to the area. 

As has often been noted, efforts to improve understanding among law and policy-

makers must be paired with a shift in attitudes towards aging and older people among

the general populace, away from stereotypes and paternalism and towards recognizing

the value, contributions and capacities of older persons. 

Older persons themselves will benefit from better access to information and supports

regarding laws, policies and practices that may affect them, as this will support their

abilities to make informed choices and to be active participants in their communities

and in the development of laws, policies and practices. 

It was the intent of the LCO in developing this Report and the Framework which it

supports, to assist in developing a better understanding of the effects of law, policy and

practice on the growing cohort of older adults in the population, and in identifying

positive approaches which will advance substantive equality for older adults. This will

benefit not only older adults, but all of us. As the principle of membership in the

broader community highlights, we are all connected. Failure to respect the dignity,

autonomy, security, inclusion and diversity of older adults will affect the wellbeing of all

of us. 

The LCO will disseminate the Report and Framework broadly to the groups identified

above. As part of this broader strategy, the LCO intends to develop plain language

materials related to the Framework. 

The LCO realizes that this is an evolving area. The Report and Framework should not be

considered, and were not intended to be, a final word on the matter. Rather, the LCO

intends that these will form the foundation of further research, discussion and analysis,

and that the Framework can be adapted for use in a variety of contexts. The LCO itself

intends to apply this Framework, as well as the results of the sister project on The Law as

it Affects Persons with Disabilities to a law reform project focussed on Ontario’s laws

related to capacity and guardianship, to commence in summer 2012.

It was the intent of the
LCO in developing this
Report and the
Framework which it
supports, to assist in
developing a better
understanding of the
effects of law, policy and
practice on the growing
cohort of older adults in
the population, and in
identifying positive
approaches which will
advance substantive
equality for older adults.
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VIII. RECOMMENDATIONS

In developing the Framework, it is the LCO’s objective that the Framework and the

accompanying Final Report will be broadly useful in advancing the law as it affects older

adults, and in particular that it will assist in ensuring that laws, policies and practices

reflect the aspirations of older adults, take into account their particular circumstances

and experiences, are effectively implemented and are accessible to older persons.

Therefore, 

the LCO recommends that:

1.  Organizations and individuals that currently have or will develop laws, policies 

and practice that may affect older adults adopt and use the Framework, and in

particular that:

a.  The Government of Ontario adopt the Framework for the Law as It Affects Older

Adults and its ministries disseminate it to their policy, program development and

legislative staff, as an aid to developing laws, policies and practices that are

responsive to older adults. 

b.  Ontario municipalities adopt the Framework and disseminate it to their policy,

program development and legislative staff, as an aid to developing by-laws,

policies and practices that are responsive to older adults. 

c.  Broader public sector organizations make use of the Framework for the Law 

as it Affects Older Adults in developing policies and programs that may affect 

older adults. 

d.  Private actors, such as employers, landlords, financial institutions, service

providers and professional organizations and others, make use of the Framework

in developing policies and programs that may affect older adults. 

e.  Legal organizations such as the Law Society of Upper Canada and the Ontario

Bar Association adopt the Framework for their own advocacy, law reform and

policy development work, and provide information about the Framework to 

their members.

f.  Those who interpret the law have access to the Framework as a resource in

understanding the potential effects of laws and policies on older adults. 

g.  Advocacy and community organizations that represent, serve or are made up 

of older adults make use of the Framework in their law reform efforts. 

2.  The relevant Ontario government ministries, in consultation with the above

identified organizations and with older adults themselves, review the use of the

Framework after a period of seven years, with a view to ensuring that it remains

current and meaningful.

[I]t is the LCO’s
objective that the
Framework and the
accompanying Final
Report will be broadly
useful in advancing the
law as it affects older
adults, and in
particular that it will
assist in ensuring that
laws, policies and
practices reflect the
aspirations of older
adults, take into
account their particular
circumstances and
experiences, are
effectively implemented
and are accessible to
older persons.
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INTRODUCING THE FRAMEWORK

Using the Framework

This Framework for the Law as It Affects Older Adults is intended to guide the development and evaluation of laws, policies

and practices so that they take into account the realities of the circumstances and experiences of older adults, and

promote positive outcomes for these members of society.  It is composed of principles and factors to take into account in

applying the principles, and uses a step-by-step approach. It has been developed for use by:

•  policy-makers, courts and legislators;

•  advocacy organizations and community groups that work with older people and deal with issues affecting older

adults; and

•  public and private actors that develop or administer policies or programs that may affect older adults.

The accompanying Final Report: A Framework for the Law as It Affects Older Adults: Advancing Substantive Equality for Older

Persons through Law, Policy and Practice sets out the research and analysis which form the basis for the Framework, and

provides extended examples of its implications and implementation.  Throughout the Framework, we have made links to

the relevant sections of the Final Report. All of the referenced LCO documents may be found on the LCO website at

http://www.lco-cdo.org.  

This Framework is intended to be applicable across all laws and policies, including both those that apply specifically to older

adults and those that will affect older adults as members of the general population. As it is general in this sense, some may

find it helpful to adapt it to their own particular area of law or policy. It should be noted that, given the breadth and diversity

of the law as it affects older adults, not all sections of the Framework will be relevant for every law, policy or practice.

It is not the purpose of this Framework to point to simple, definitive answers to all of the difficult issues that may arise in

developing laws, policies and practices that may affect older adults. The law and the circumstances of older adults are

complex and diverse. The nature of aging and our understanding of its personal and societal implications are constantly

evolving. Rather, the Framework is intended to assist law and policy-makers to:

1.  consider and apply a consistent set of principles in developing laws, policies and practices that may affect older persons;

2.  ensure that potential barriers and sources of ageism in laws and policies are identified and addressed; and

3.  take into account key aspects of the relationships of older adults with the law. 

This Framework is the result of extensive research and public consultation. It is built upon and expands on work already done

in this area, including the National Framework on Aging (NFA) and Seniors Policy Lens, the Special Senate Committee Report on

Aging, the work of the Ontario Human Rights Commission (OHRC) on human rights and older age, international documents

such as the United Nations International Principles for Older Persons (IPOP), and other important initiatives that have been

undertaken in Canada and globally over the last fifteen years. It has roots in the legal foundations of the Charter of Rights and

Freedoms, the Ontario Human Rights Code and the Accessibility for Ontarians with Disabilities Act (AODA), and as such has

foundations in the legal obligations and policy commitments that bind governments. It does not replace current documents,

but aims to build on these foundations and provide a basis for the further development of the law as it affects older adults.

The LCO recognizes that this is an evolving area of the law, and this project is not intended as a final word on the subject, but

as a contribution to ongoing research, analysis and debate.

•  For more information on the LCO’s approach to, and development of the Framework see the Final Report, Chapter I.
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Definitions

“Ageism”: For the purposes of this Framework, ageism may be defined as a belief system, analogous to racism,

sexism or ableism, that attributes specific qualities and abilities to persons on the basis of their age. Ageism may

manifest with respect to older adults in attitudes that see them as less worthy of respect and consideration, less able

to contribute and participate in society, and of less inherent value than others. Ageism may be conscious or

unconscious, and may be embedded in institutions, systems or the broader culture of a society.

•  For more information, see the Final Report, Chapter III.A.

“Diversity”: For the purposes of this Framework, diversity refers to a number of aspects of difference among

individuals that may impact on the way that they encounter the law. It includes the wide range of identities that

individuals may hold and that may intersect with the experience of aging, such as those related to sexual orientation,

racialization, citizenship, Aboriginal identity, (dis)ability, and many others. It also includes the range of barriers that

individuals may encounter that may complicate the experience of aging, such as those related to geographic location

or place of residence, caregiving responsibilities, socio-economic status and others. It also recognizes that the

experiences of each individual will be shaped by their life course, and that this may lead to differences that should be

taken into account. 

•  For more information, see the Final Report, Chapter II.C.2.

“The Law”: The term “law” as it is used for this project includes both statutes and regulations. It also includes the

policies through which statutes and regulations are applied, and the strategies and practices through which statutory

provisions, regulations and policies are implemented. As such, the implementation of laws is as important as their

substance. Laws may be beneficial in intention and on paper, but in practice fall short of their goals or even have

negative effects. Whenever the term “law” is used in this Framework, it is used in this broad sense.

•  For more information, see the Final Report, Chapter I.B.6.

“Older adults”: The terms “older adults” or “older persons” are used interchangeably in this Framework. For the

purposes of this Framework, the LCO has adopted an expansive approach to defining “older adults” as including all

those who have been identified as “old” or “older”, whether through legal and policy frameworks, social attitudes

and perceptions, or self-identification.

•  For more information, see the Final Report, Chapter II.B.

“Substantive Equality”: Substantive equality is often contrasted with “formal equality”. It goes beyond simple

non-discrimination. It includes values of dignity and worth, the opportunity to participate, having one’s needs met,

and the opportunity to live in a society whose structures and organizations include them. It recognizes and responds

to societal patterns that result in different outcomes on the basis of irrelevant characteristics, as well as real differences

that inappropriately disadvantage members of a particular group (such as women’s capacity for reproduction).

Substantive equality may require differential treatment in order to fulfil these values.   

•  For more information, see the Final Report, Chapter. III.B.3.
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Principles for the Law as It Affects Older Adults

In order to counteract negative stereotypes and assumptions about older adults, reaffirm the status of older adults as

equal members of society and bearers of both rights and responsibilities, and encourage government to take positive

steps to secure the wellbeing of older adults, this Framework centres on a set of principles to be considered for the

law as it affects older adults. 

Each of the six principles contributes to an overarching goal of promoting substantive equality for older adults. The

concept of equality is central to both the Charter of Rights and Freedoms and the Ontario Human Rights Code, The

Supreme Court has recognized that governments may have a positive duty to promote the equality of disadvantaged

groups. Observance of the principles ought to move law and policy in the direction of advancing substantive

equality, and interpretation of the principles must be informed by the concept of substantive equality. Substantive

equality is about more than simple non-discrimination, and includes values of dignity and worth, the opportunity to

participate, and the necessity of taking needs into account. It aims towards a society whose structures and

organizations include marginalized groups and do not leave them outside mainstream society.

There is no hierarchy among the principles, and although they are identified separately, the principles must be

understood in relationship with each other. The principles may reinforce each other or may be in tension with one

another as they apply to concrete situations.

1.  Respecting Dignity and Worth: This principle recognizes the inherent, equal and inalienable worth of every

individual, including every older adult. All members of the human family are full persons, unique and

irreplaceable. The principle therefore includes the right to be valued, respected and considered; to have both

one’s contributions and one’s needs recognized; and to be treated as an individual. It includes a right to be

treated equally and without discrimination. 

2.  Fostering Autonomy and Independence: This principle recognizes the right of older persons to make choices

for themselves, based on the presumption of ability and the recognition of the legitimacy of choice. It further

recognizes the right of older persons to do as much for themselves as possible. The achievement of this principle

may require measures to enhance capacity to make choices and to do for oneself, including the provision of

appropriate supports. 

3.  Promoting Participation and Inclusion: This principle recognizes the right to be actively engaged in and

integrated in one’s community, and to have a meaningful role in affairs. Inclusion and participation is enabled

when laws, policies and practices are designed in a way that promotes the ability of older persons to be actively

involved in their communities and removes physical, social, attitudinal and systemic barriers to that involvement,

especially for those who have experienced marginalization and exclusion. An important aspect of participation is

the right of older adults to be meaningfully consulted on issues that affect them, whether at the individual or the

group level.

4.  Recognizing the Importance of Security: This principle recognizes the right to be free from physical,

psychological, sexual or financial abuse or exploitation, and the right to access basic supports such as health, legal

and social services. 

5.  Responding to Diversity and Individuality: This principle recognizes that older adults are individuals, with

needs and circumstances that may be affected by a wide range of factors such as gender, racialization, Aboriginal
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identity, immigration or citizenship status, disability or health status, sexual orientation, creed, geographic

location, place of residence, or other aspects of their identities, the effects of which may accumulate over the life

course. Older adults are not a homogenous group and the law must take into account and accommodate the

impact of this diversity.

6.  Understanding Membership in the Broader Community: This principle recognizes the reciprocal rights

and obligations among all members of society and across generations past, present and future, and that the law

should reflect mutual understanding and obligation and work towards a society that is inclusive for all ages. 

•  For more information on the LCO’s Principles for the Law as It Affects Older Adults, see the Final Report, 

Chapter III.B.

Implementing the Principles 

As the principles are relatively abstract and aspirational, challenges may arise in their implementation. For example,

resources are not unlimited, so that it may not be possible to fully implement all principles immediately. In some

cases, the principles may point to different solutions for the same issue. The LCO suggests the following factors be

taken into account in the application of the principles.

Taking the Circumstances of Older Adults into Account: While it is generally recognized that older adults

make up a significant and growing proportion of Canada’s population, and that they may have needs, circumstances

and experiences that differ from those of younger members of society, laws do not always systematically and

appropriately take these needs and circumstances into account. As a result, laws may have unintended negative

effects on older adults. In some cases, stereotypes or negative assumptions about older persons may shape the

degree to which or the way in which older adults are taken into account. As a result, the law may be ageist in its

impact. As part of respecting and implementing the principles, the circumstances of older persons must be taken into

account in the development, implementation and review of all laws, policies and practices that may affect them. 

While aging is often popularly viewed as an inevitable biological process, it is important to remember that the

experience of aging is actually a multidimensional process, shaped by social attitudes about growing older and about

older persons, the social structures and institutions (including laws and policies) that surround older adults, and by

the lives that older adults have lived prior to entering “old age”. Any description of aging and older adults is

therefore necessarily complex, as is the case for all life stages. 

Life Course Analysis: In applying the principles, it is important to consider older adults as in a phase of “‘the life

course”. Older adults have complex needs and circumstances that are based on a lifetime of experiences and

relationships that helped to shape who they are and the choices available to them. Barriers or opportunities

experienced at earlier stages of life will have had consequences that reverberate throughout life. The life course of an

individual will shape the way in which that individual encounters a particular law; in return, laws will significantly

shape the life course of that individual. That is, the impact of laws on older persons must be understood in the

context of every stage of their lives, and how these stages relate to each other. 

Gender Based Analysis: It is particularly important to consider the experience of aging and older age through a

gender lens. Demographic patterns globally indicate a longer life for women, and give rise to gender-specific issues.
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For example, because of longer life expectancies and because women tend to marry older men, women are more

likely than men to be widowed and living alone, which has a number of implications for income, caregiving and

living arrangements. Older women also face particular negative stereotypes and dismissive treatment related to their

age and gender. 

Treating Law as Person-Centred: Law is often developed, implemented and analyzed as a set of separate and

largely independent areas, such as family, criminal and real estate law. A person-centred approach highlights the

ways in which individuals encounter law – often as a confusing web of complex and fragmented systems. This

approach requires that laws be developed and implemented in a way that respects the full experience of the

individuals that will encounter them. It requires law to respond to individuals as persons with diverse needs and

identities, and therefore to take into account the ways in which individuals transition through the life course or

between systems. 

Inclusive Design: While in some cases it may be necessary or most appropriate to design specific laws, practices,

programs or policies to meet the needs of older adults, in most cases an approach that is responsive to individuals at

various stages of the life course and incorporates older adults into the overall design of the law will be most effective.

Younger as well as older adults will benefit from a focus on dignity, autonomy, inclusion, security, diversity and

membership in the broader community in the design of laws. Many, if not most of the measures required to fulfil the

principles and to make the law more fair, accessible and just for older adults will also make the law more fair,

accessible and just for others. An inclusive design approach to laws, policies and practices can make the law more

effective overall. 

Effective Implementation of Laws: Even where laws are based on a thorough and nuanced understanding of the

circumstances of older adults and aim to promote positive principles, their implementation may fall far short of their

goals. This phenomenon, sometimes referred to as the problem of ‘good law, bad practice’, is not uncommon in the

law as it affects older adults.  The Report of the United Nations Expert Group Meeting on the Rights of Older Persons

specifically urges governments to “close the gap between law and implementation of the law”. There are two aspects

to this issue: implementation strategies for the law, and mechanisms for ensuring that older adults are adequately

able to access and enforce their rights. 

Progressive Realization: The fulfilment of the principles is an ongoing process, as circumstances, understandings

and resources develop. Efforts to improve the law should be continually undertaken as understandings of older

persons and the aging process evolve, or as resources or circumstances make progress possible. And of course, even

where one aspires to implement these principles to the fullest extent possible, there may be constraints in doing so,

such as resource limitations or competing needs or policy priorities. Therefore, a progressive implementation

approach to the principles may be undertaken, and should ensure that there is a focus on continuous advancement,

principles are realized to the greatest extent possible at the current time while regression is avoided, and concrete

steps for future improvement are continually identified and planned. 

Applying the Concept of “Respect, Protect, Fulfil”: In the realm of international human rights law, the

concept of “respect, protect, fulfil” is used to analyze and promote the implementation of human rights obligations.

In this analysis, states must address their human rights obligations in three ways:

1. The obligation to respect – States parties must refrain from interfering with the enjoyment of rights. 

2. The obligation to protect – States parties must prevent violations of these rights by third parties. 

3. The obligation to fulfil– States parties must take appropriate legislative, administrative, budgetary, judicial

and other actions towards the full realization of these rights. 
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This approach can be useful in analyzing and promoting the realization of the principles in the law as it affects older

adults, or indeed any group. At minimum, governments must not violate the principles (i.e., they must respect and

protect them), but complete fulfillment of the principles may be progressively realized as understandings and

resources develop.

•  For information on implementation of the principles see the Final Report, Chapter III.B.5 - 7, and on the

circumstances of older adults see Chapter II.
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Evaluating Law, Policy and Practice Against the
Principles: A Step-By-Step Approach

The Framework uses a step-by-step approach to evaluating laws, policies and practices against the

principles. The process is broken down into eight steps. For each step, the Framework provides

context, examples and questions to help assess the law, policy or practice in light of the principles. 

Step 1: How Do the Principles Relate to the Context of the Law?

Identify the context in which the law will operate and its relationship to the principles.

Step 2: Does the Legislative Development/Review Process Respect the Principles?

Consider whether the process that has been designed for developing or reviewing the law respects 

the principles.

Step 3: Does the Purpose of the Law Respect and Fulfil the Principles?

Assess the goals of the law, including the assumptions on which it is based.

Step 4: Who Does the Law Affect and How Does This Relate to the Principles?

Analyze the way in which the law may affect older adults and how this may impact on respect 

for the principles.

Step 5: Do the Processes Under the Law Respect the Principles?

Consider the procedural aspects of the law, including provisions related to accessibility, information

provision, and supports for applicants.

Step 6: Do the Complaint and Enforcement Mechanisms Respect the Principles?

Assess how the law is enforced, whether through proactive measures like audits, or individual 

complaint mechanisms.

Step 7: Do the Monitoring and Accountability Mechanisms Respect the Principles?

Does the law contain provisions to ensure transparency, accountability and monitoring of its effectiveness?

Step 8: Final Assessment: Is the Law True to the Principles?

Based on the results of the previous steps, is the law true to the principles? What more must be done?
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How Do the Principles Relate to the Context of 
the Law?

As a first step in undertaking an evaluation of a particular law, it is helpful to begin by understanding the context in which

that law will operate, and analyzing how that context may relate to the principles. This includes the general social area

which the law addresses, as well as the existing laws and policies that interact with the law that is proposed or under

review. This section considers how the context of the law may situate it in relation to the principles. 

Applying the Principles to Step 1

Note: “Law” here refers to law, policy and practice, as appropriate. 

As a first step in the evaluation of a law, it is helpful to consider the specific social area in which the law operates,

such as employment, housing, education, family relationships or caregiving, for example. Different social areas will

have different relationships to and effects on the attainment of the principles. For example, the attainment of security

and of participation and inclusion will be significantly affected by laws related to income security. Laws related to

decision-making will impact heavily on the independence and autonomy of older persons with cognitive disabilities. 

Some contexts may involve particular challenges or constraints for the attainment of the principles. For example,

residence in a long-term care home by its very nature constrains the ability of residents to participate in and be

included by the broader community. Such particular challenges to the principles should be taken into account when

designing the law in question. 

Existing laws at various levels of government are an important part of the context to be considered, and careful

attention should be paid to how the proposed law will affect the principles in combination with existing laws.

Law in one area may affect realization of the principles in quite another area of the law. For example, law related to

income security will affect access to housing. Lack of supports and protections for informal caregivers will have

significant effects on all aspects of life for those older adults who require supports, including health, housing and

community participation. 

•  For information on relating the principles to the contexts of the law, see the Final Report, Chapter IV.

Questions for Consideration in Applying Step 1

1.  What area(s) of life does the law potentially affect? What are the particular contexts and concerns of older

adults in this area of life?

2.  Which principles seem relevant for this context? 

3.  Are there aspects of this context that tend to constrain the implementation of any of the principles? If so, are

there strategies that can be employed to address this?

4.  How might law in this one particular context affect other areas, and the attainment of the principles in 

those areas? 

Step

1
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Applying the Framework:  Examples of Relating the Principles to the Context
of The Law

Access to Housing by Older Adults and the Principles 

Like everyone, older persons want to have access to housing that meets their needs. We all need housing that is safe,

affordable and enables us to be part of our community. The International Covenant on Economic, Social and Cultural

Rights, which Canada has ratified, recognizes adequate housing as a fundamental right, although no laws to this

effect have been enacted in Canada. The IPOP state that “older persons should be able to live in environments that

are safe and adaptable to personal preferences and changing capacities”. While most older adults are homeowners,

as individuals age, their housing needs may change. Loss of a spouse or of the ability to drive, or the onset of

impairments may make change of residence necessary. Older adults generally strongly prefer to “age in place”, so as

to retain the benefits of community supports that may have been built up over many years; however, they may face

many barriers to doing so, including lack of accessible housing options, limited availability of home care supports,

restricted access to mainstream or specialized public transportation, housing affordability, and discrimination against

people who are perceived to be likely to develop disabilities and to need accommodations related to their disabilities. 

A primary concern of older adults in the context of housing is participation and inclusion. Lack of supports or

adequate housing in their home communities can jeopardize vital supports and connections that have been built up

over many years. The principle of diversity and individuality points to the importance of law recognizing the particular

needs of older adults in the housing context, including the need for community-based supports and accessible

options. Lack of supports may pressure older adults into transitioning into more restrictive environments, such as

long-term care homes, leading to a reduction in independence and autonomy. As well, lack of access to adequate

housing may jeopardize the attainment of the principles in other areas of life. For example, the federal government

has recognized housing as central to reducing poverty and exclusion.

•  See LCO Commissioned Research Paper, C. Spencer “Ageism and the Law: Emerging Concepts and Practices

in Housing and Health” (2009).

First Nations Older Adults with Disabilities and Access to Supports

The onset of disability and the resultant need for access to supports in the community or long-term care poses

challenges for all affected older adults. First Nations older adults, however, face significant additional challenges. The

lower than average socio-economic status of First Nations communities leads to higher than average rates of

disability and significantly reduced lifespans, so that the pressures surrounding disability and aging, acute across all

groups, are particularly severe for these communities. In some First Nations communities, inadequate and

overcrowded housing, together with a lack of community services, makes it impossible for older adults who have

developed significant health or ability limitations to remain in their home communities. However, a move to a major

centre where long-term care is available may mean a very significant dislocation, separating the resident not only

from family and community, but also from culture and in some cases language. In this way, the principle of

participation and inclusion is engaged, although the particular cultural context of First Nations persons must be taken

into account in interpreting and applying it. As well, because many First Nations individuals who are now older will

have experienced the residential school system, re-institutionalization at the end of the life course may have a

profound negative emotional and psychological impact.  That is, the principle of security may be in jeopardy due to

the shortage of community-based and culturally appropriate options. Finally, historically and in most contemporary
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Aboriginal cultures, older members are accorded great respect and Elders play a central role in family, community

and spiritual life. When First Nations older adults leave their home communities for geographically distant long-term

care institutions, it  is a significant loss for the community as well as the individual older person, raising issues related

to the principle of membership in the broader society. 

•  See LCO, A Framework for the Law as It Affects Persons with Disabilities: Final Report.
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Does the Legislative Development/Review Process
Respect the Principles?

This section focuses on the process through which laws are developed and reviewed. The process, like the substance of the

law in question, should comply with the principles. Laws may be analyzed and evaluated for their impact on older persons

both at the time of their development, and later as part of a law reform initiative or assessment of their effectiveness. This

section deals with the issues raised by either kind of process, with a particular emphasis on research and public involvement. 

Applying the Principles to Step 2

Note: “Law” here refers to law, policy and practice, as appropriate.

The process for developing or reviewing laws is often complex and multi-layered, and will differ depending on the

particular issue or the level of government involved. This process will have a significant effect on the final shape of the

law. As citizens who are members of the broader community, older adults should be involved in this process, and

have their perspectives and experiences taken into account in the shaping of the law. It is essential that the principles

be applied to the process of evaluating and reviewing laws, as well as to the substance of those laws. 

The overriding principle at stake here is that of promoting inclusion and participation, ensuring that older adults have

the opportunity to be meaningfully involved as citizens in the development of laws and policies. Implicit in the

principle of dignity and worth is respect for the value of the experiences and perspectives of older persons, indicating

that these experiences and perspectives should be sought out, included in the process, and meaningfully considered.

The principle of membership in the broader community highlights that participation in the development of laws and

institutions is a responsibility as well as a right for older adults, as it is for others. The principle of autonomy and

independence highlights the importance for older persons of the right to make choices on issues that affect them, not

only in their day to day lives, but at a broader societal level. Finally, the principle of diversity emphasizes that in the law

development or reform process, a wide variety of voices should be heard from, including the range of experiences and

opinions among older adults. This requires that public consultation processes be accessible and inclusive.

Questions for Consideration in Applying Step 2

1.  Has research been carried out to determine how older adults may be affected by the law, and to ensure

understanding of the particular circumstances of those older adults who will be affected?

2.  Is the law based on current research and evidence regarding the needs and circumstances of older adults, so

as to avoid reliance on ageist assumptions, attitudes and stereotypes, whether positive or negative?

3.  Are older persons directly involved and integrally included in developing or reviewing the law?

4.  Have steps been taken to ensure that a wide range of older adults and organizations have been informed

about and had the opportunity for involvement in the process for developing or reviewing this law? Have

efforts been made to reach out to older persons with differing disabilities, socio-economic status, racial or

ethnic identities, creeds, sexual orientations, places of residence, and other aspects of diversity?

5.  Have steps been taken to ensure that all stages of public consultation are accessible to older adults, within the

requirements of the Ontario Human Rights Code and the AODA?

Step

2
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6.  Have steps been taken to ensure that all stages of public consultation are accessible to older adults who may

face barriers because of their low-income, caregiving responsibilities, newcomer status, geographic area of

residence, disability or health status, or other issues?

7.  Is the process through which older persons are involved respectful of their contributions and mindful of their

circumstances and experiences?

8.  Have the perspectives and concerns shared by older adults been meaningfully considered in shaping the

outcomes?

9.  Have the analysis and decisions made throughout the development or review process with respect to older

adults been documented?

Applying the Framework: Example of the Relationship of the Principles to
Legislative Development

Public Consultations and the Ontario Long-Term Care Homes Act, 2007

The Long-Term Care Homes Act, 2007 (LTCHA) was a long-awaited and significant transformation of Ontario law

relating to long-term care, replacing three predecessor statutes. The aim of the reform was to modernize the legal

framework, improve accessibility and accountability, and create a more resident-focussed system. In keeping with

these aims, a broadly consultative approach was taken to the development of the new law. From the beginning of

the process, informal consultations reached out to a broad range of stakeholders, to ensure that the goals of the

reform were meaningful to those affected and the proposed mechanisms were practicable. The formal consultation

process included three days of public hearings, and the receipt of hundreds of submissions. Stakeholders received

formal responses on key issues raised by the consultations, as a means of furthering discussion and ensuring a positive

outcome. The focus on communication and consultation has continued through the implementation of the new law,

including the development of the Regulations and of information tools for long-term care residents. 

In these ways, the process for developing the LTCHA embodied the principles of respect for the dignity and worth of

older adults, and of promoting inclusion and participation. The close connection between the values embodied in the

development process and those reflected in the provisions of the Act illustrate how respect for the principles in the

process of developing laws and policies may effectively promote respect for the principles in the resultant law or

policy as well. 
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Does the Purpose of the Law Respect and 
Fulfil the Principles?

Laws generally begin with an issue, large or small, that is perceived to be of concern and that needs to be addressed. The

purpose of a law may be explicitly identified, for example in a preamble, or may be implicit in the provisions. While in

practice, a law may or may not achieve the goals set out for it, the purpose of the law and the assumptions that underlie

that purpose (or purposes) will shape the general approach of the law. This section sets out considerations for evaluating

the purpose of a law against the principles.

Applying the Principles to Step 3

Note: “Law” here refers to law, policy and practice, as appropriate.

The overall goal or purpose of a law will of course profoundly shape every aspect of that law, and will itself be shaped

by a set of underlying assumptions or values. In the case of laws that directly target older adults or affect mostly older

adults, many of those assumptions and values will be directly associated with older age, while for laws of general

application, they will be less directly connected with age, but still influential in terms of the impact of the law on

older adults. Those assumptions and values may be positive for older persons, or they may be influenced by ageist or

paternalistic attitudes and assumptions. For this reason, it is very important to carefully evaluate the purpose(s) of a

law, and the underlying attitudes against the principles. 

As at all stages of the evaluation, most commonly, multiple principles will be engaged by any one law, particularly

since the principles are interdependent. Frequently, the principles will support each other; for example, initiatives that

increase the inclusion and participation of older persons will generally also thereby promote respect for their dignity and

worth. However, sometimes two or more of the principles may be in tension with each other in a particular case. In

such cases, careful thought must be given to analyzing and responding to this tension. 

Because older persons are often characterized as passive and “vulnerable”, it is particularly common to see the

principle of the autonomy of older persons subordinated to the principle of security. It is therefore particularly

important to carefully scrutinize laws that are framed in this way to ensure that ageist assumptions are not leading to

an inappropriate sacrifice of autonomy for older persons. The analysis of the relationships between the principles may

be relevant at any of the steps in the evaluation process. 

• For information on identifying ageism and paternalism in the law, see the Final Report, Chapter IV.G; for information

on relationships between principles, see Chapter III.B.5.

Questions for Consideration in Applying Step 3

1. What assumptions about older persons underlie the purpose of the law? Does the law recognize older 

adults as persons of worth, value their contributions, and treat them as of equal value with other members 

of society?

2. Does the purpose of the law take into account the actual needs and circumstances of older adults, and

respond appropriately?

Step

3
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3. Does the purpose of the law take into account variances among older adults, whether due to their life

courses, differences in their abilities or health status, or intersecting aspects of their identity such as gender,

racialization, sexual orientation, Aboriginal identity, age, citizenship, socio-economic status, marital or family

status, or other aspects of identity?

4. Does the purpose of the law take into account the variable nature of aging, and the multiple transitions that

older persons experience throughout the aging process?

5. Does the purpose of the law enhance the ability of older adults to be meaningfully involved in their

communities, be civically engaged, and to be heard on issues that affect them?

6. Does the purpose of the law address potential abuse, exploitation, mistreatment or victimization of 

older adults?

7. Does the purpose of the law foster the ability of older adults to make choices for themselves, including by

providing appropriate supports?

8. Does the purpose of the law enhance the economic or personal independence of older persons, and provide

support for such independence as required, for example through access to health, legal or social supports?

9. Does the purpose of the law recognize older persons as members of the broader society, and support their

ability to take on the responsibilities associated with such membership?

10. Might this law affect the attainment of the principles for those who are not yet older adults when they reach

that stage of life?

11. How do the principles in play relate to each other? Do they support each other or are there tensions

between any of these considerations, so that satisfying one may threaten to undermine the realization of

another? If so, have you considered:

a.  Whether there are broader contextual issues (such as a lack of appropriate resources) causing the tensions

between principles, and if so, whether these issues can be addressed to resolve the tension?

b.  Whether there are approaches to the issue that will permit at least partial achievement of both competing

principles?

c.  Which of the potential approaches will best advance substantive equality for older adults? 

d.  Whether older adults have been consulted in determining how to resolve the tensions?

Applying the Framework: Examples of the Relationship Between Principles and
The Purpose of the Law

Embodying Principles in the Law: The Long-Term Care Homes Act, 2007

The Ontario LTCHA has at its core a set of principles that are in harmony with this Framework. The fundamental

principle of the Act is that a long-term care home is a home and should be a place where residents “may live with

dignity and in security, safety and comfort and have their physical, psychological, social, spiritual and cultural needs

adequately met”. This fundamental principle is reflected throughout the statute. For example, it includes a
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“Residents’ Bill of Rights” which explicitly recognizes that older adults who live in long-term care homes are

individuals who have rights that must be respected and promoted, including:

•  the right to be treated with courtesy and respect and in a way that fully recognizes the resident’s

individuality and respects the resident’s dignity;

•  the right to exercise the rights of a citizen;

•  the right to have his or her participation in decision-making respected;

•  the right to receive care and assistance towards independence based on a restorative care philosophy to

maximize independence to the greatest extent possible; 

•  the right to form friendships and relationships and to participate in the life of the long-term care home;

•  the right to have his or her lifestyle and choices respected; 

and many others. 

As another example of the ways in which the Act reflects the principles, it requires that every long-term care home

ensure that a Residents’ Council, made up of residents of that home, is established. The Councils have an advisory

role: they can provide advice to residents regarding their rights and obligations under the Act, attempt to resolve

disputes between residents and the home, advise the licencee regarding any concerns about the operation of the

home, provide recommendations for improvements to the home or to the quality of care, and may report to the

government concerns or recommendations regarding the home. These Councils embody the principles of

participation and inclusion, and help ensure that long-term care homes fulfil the other principles. For example, their

ability to address concerns may improve the security of residents, and the recognition that residents have valuable

perspectives increases respect for their dignity and worth.

•  See Long-Term Care Homes Act, 2007, S.O. 2007, c. 8, ss.1, 3, 56

Tensions Between Principles: Adult Protection Laws

Some provinces have put in place comprehensive adult protection legislation. This legislation aims to address the risk

of abuse and neglect for older adults, and creates institutional structures to address instances of abuse and neglect. It

generally covers physical, sexual, emotional and financial abuse, as well as self-neglect. To achieve this objective, this

type of legislation provides for intervention by third parties. The primary objective of adult protection legislation is to

connect individuals with necessary social and medical services. 

Adult protection legislation has been, and remains controversial. A key element in the negative response to current

mandatory reporting legislation regimes in the Atlantic provinces is the very broad scope of that legislation, which

permits unilateral and potentially heavy-handed intervention in the lives of older adults who in other contexts would

be considered quite capable of making their own decisions. There are some adults who, due to the nature of their

disabilities, are not able to speak or act for themselves or to make decisions to protect their own safety and security,

and who may need others to assist them to take action or to simply take action for them. The scope of adult

protection legislation in some provinces goes far beyond this, however, and in doing so, permits paternalistic

decision-making, potentially influenced by ageist stereotypes or attitudes, that significantly undermines the autonomy

of older adults. These laws, then, may be understood as exemplars of the common tension in elder law between the

principles of security and independence and autonomy. 

•  For information on tensions between principles and adult protection laws, see the Final Report, Chapter III.B.5.
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Who is Affected by the Law and How Does This 
Relate to the Principles?

To conduct a meaningful evaluation, it is essential to identify how and which older adults may be affected by a particular

law. In some cases, laws are specifically targeted to older persons, or some group of older persons. Seniors’ social housing,

and the senior drivers’ licence renewal  program are examples of these.  As well, older persons are, by definition, affected by

laws of general application. In some cases, laws of general application may affect older adults or some group of older adults

differently or disproportionately compared to others. This section considers how specific instances of the ways in which laws

may affect older persons may interact with the principles.

Applying the Principles to Step 4

Note: “Law” here refers to law, policy and practice, as appropriate.

There are a number of laws that specifically target older persons – in some cases through age-based eligibility criteria

and in others by focusing on an issue, such as long-term care, that mainly affects older persons. Some of these target

older persons in general, and others target some particular group of older persons. These laws may include

definitions or criteria setting out who is affected by the restrictions or has access to the rights or entitlements in the

law. These criteria or definitions must be carefully scrutinized for stereotypical or ageist assumptions or attitudes that

violate the principle of respecting dignity and worth. There is a risk that age-based criteria may be founded on or

perpetuate ageist attitudes about the abilities, worth and contributions of older persons, thereby undermining dignity

and worth and potentially having adverse consequences for the attainment of the other principles. On the other

hand, age-based criteria may also be effective at addressing the particular circumstances of older adults and thereby

advance fulfilment of the principles. Laws of general application may, of course, affect the attainment by older adults

of any of the principles. 

As older persons are often invisible in the law development process, the effects on them of a particular law of general

application may not be identified or considered. This may be especially true for some groups of older persons who

are particularly marginalized, such as Aboriginal older adults or those who have aged with disabilities.  The principles

of promoting participation and inclusion, and of recognizing diversity require that older adults, in all their variety, be

carefully considered whenever a law of general application is designed or reviewed, to ensure that it takes into

account their particular needs and circumstances. Failure to take into account the particular needs of older adults or

some group of older adults may negatively affect their security. 

•  For information on applying the principles to targeted laws and to laws of general application, see the Final Report,

Chapter IV.B-E.

Questions for Consideration in Applying Step 4

Age-Based Laws

1.  If the law specifically targets older persons or a particular group of older persons:

a.  does the law reflect the principle of membership in the broader community, and incorporate an

understanding of older persons as citizens with both rights and responsibilities? 

Step

4
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b.  has consideration been given to the most appropriate way to tailor the program in light of levels of

heightened risk or disadvantage, potential benefits and available resources?

c.  has an inclusive design approach, meaning one that applies to everyone but where necessary recognizes

the particular circumstances and needs of older adults, been considered as an alternative?

2.  If the law uses age-based criteria: 

a.  is the purpose of the criteria in harmony with the principles? Might the effect of the law undermine the

principles, for example by reinforcing age-based segregation or stereotypes?

b.  are the criteria based on current and relevant research into the needs and circumstances of older adults?

c.  do the criteria recognize the diversity of older adults, for example by making provision for individual

assessment or for individuals to challenge their inclusion or exclusion from the group?

3.  If the focus of the age-based law is on protecting the security or promoting opportunities for younger

persons, has the impact of the restrictions on older persons been fully taken into account and the needs of

older adults been weighed equally with those of younger persons?

Other Types of Eligibility Criteria

4.  Has the impact of non-age-based eligibility criteria on older adults, or on some groups of older adults been

taken into account? For example: 

a.  if the law uses disability-based eligibility criteria:

i.  does the definition of disability take into account the types of impairments disproportionately

affecting older adults?

ii.  do the criteria take into account the ways in which the experience of disability or impairment are

shaped by the life course?

iii.  do the criteria take into account the ways in which assumptions and attitudes regarding aging may

affect the treatment and experiences of older persons with disabilities?

b.  if the law uses income-based criteria, do the criteria take into account current information and research on

the economic status of older adults in all of their diversity and the particular financial circumstances of

some groups of older adults, such as 

i.  the effect of withdrawal from the workforce on financial security?

ii.  how the economic status of some older adults, such as women, racialized individuals, and those who

have lived with disabilities throughout their lives may be shaped by unequal life experiences? 

Laws of General Application

5.  If the law is one of general application, might it, taking the circumstances of older adults into account, affect

older persons differently or in greater numbers than the general population?

6.  If the law is one of general application, might it affect some particular groups of older adults differently or in

greater numbers than the general population? For example: 

a.  does the law have a significant effect on persons who live in low-income? If so, given the particular

circumstances of older persons who live in low-income, what might be the effect on this group?

b.  if the law has a different or disproportionate effect on older persons in general, has consideration been

given to how this might differ for older men and women?
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c.  if the law has a different or disproportionate impact on older persons in general, has consideration been

given to how that impact might differ for older persons who have lived with disabilities throughout their

lives, or developed disabilities with age?

d.  has consideration been given to how the law might affect older persons who are from historically

marginalized communities, such as for example Aboriginal or racialized older persons, or those who are

LGBTQ, newcomers to Canada or Francophones, particularly given how inequality may have shaped their 

life courses?

e.  has consideration been given to how the law might affect older persons facing barriers related to their family

or marital status, area of geographic residence (such as in rural or remote areas) or socio-economic status?

7.  If differential impacts have been identified, have they been addressed?

Applying the Framework: Examples of the Relationship Between the Principles
and the Scope of the Law

Age-Based Restrictions in the Workplace Safety and Insurance Act

When the Ontario Human Rights Code was amended to remove protections for mandatory retirement requirements,

provision was made to maintain age-based criteria both in employment benefits under the Employment Standards Act

and in the Workplace Safety and Insurance Act (WSIA). For example, while the WSIA places a limited duty on

employers to re-employ injured workers, this duty ends at the point when a worker reaches age 65. As well, the WSIA

places age 65 limits on loss of earnings benefits.  These provisions may have a devastating impact on the economic

security of older workers who become injured. They appear to assume that older workers would necessarily have left

the workforce at the age of 65, ignoring current trends, individual circumstances and the contributions of older

workers to their workplaces, and as such undermine the dignity and worth of older workers.

•  For information on eligibility criteria and the WSIA, see the Final Report, Chapter IV.B.

Laws of General Application: Older Persons and the Revocation of Wills Upon Marriage

At law, the standards for the legal capacity to marry and the legal capacity to make a will have evolved separately.

The test for legal capacity to marry is different from, and lower than, the test for the legal capacity to make a will,

reflecting differences in the issues at stake in each kind of decision. Therefore, it is quite possible for an individual to

marry who does not have the capacity to make a will. To complicate the matter, under the Succession Law Reform Act

(SLRA), marriage automatically revokes a previously existing will, unless that will indicates that it was developed in

contemplation of marriage. The differences between the capacity to marry and the capacity to make a will can

impose particular unintended burdens on older adults. Older adults are more likely than the general population to be

affected by conditions which affect their testamentary capacity, but which may not affect their capacity to marry.

Practically speaking, the individual who retains the capacity to marry but not the capacity to draw a new will, will be

unable to draw a new will after a marriage. That individual then loses control of his or her testamentary dispositions,

and must then die intestate.

Demographic information indicates that older adults are more likely to have complicated familial arrangements, and

thus complicated obligations and wills. Divorce and re-marriage, which introduce complex family obligations, are
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increasingly common. The dynamics of the step-families created by subsequent marriages are not captured by

intestate succession. Further, subsequent marriages later in life can add a further layer of complexity to an individual’s

testamentary dispositions. These laws of general application can therefore significantly affect the autonomy of older

adults in terms of disposing of their assets upon death, as well affecting their security by placing them at some risk of

financial exploitation through predatory marriages. 

• For information on laws of general application and on the revocation of wills upon marriage, see the Final

Report, Chapter IV.E.
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Do the Processes Under the Law Respect 
the Principles?

The implementation of a law is equally as important as its substantive provisions. Laws may be positive in their conception

and on paper, but in practice may be cumbersome, difficult to access, or otherwise ineffective in achieving their goals. This

section applies the principles to the implementation of the law, including considerations related to training and education,

resources and provision of adequate supports and accommodations for age-related needs. 

Applying the Principles to Step 5

Note: “Law” here refers to law, policy and practice, as appropriate.

Well-intentioned laws may fail to achieve their purposes due to problems in implementation. Many laws are exceedingly

complex, so that understanding and navigating them requires considerable effort and expertise, and older adults may

be expected to do so on their own, without supports or the appropriate accommodations where these are required.

Those operating such systems may have an imperfect understanding of the needs and circumstances of older persons,

or may harbor ageist attitudes or assumptions. Often such systems are under-resourced and under strain.

Applying the principles to these processes requires that older adults be treated with dignity when seeking to access

the law. Those implementing the law must have the skills, knowledge and resources to treat those accessing it with

respect, accommodate their needs, and ensure they receive any supports or benefits to which they are entitled.

Responding to diversity requires that systems be able to accommodate the particular needs of individuals, including

needs arising from the accumulated effects of the life course or the intersection of older age with other aspects of

identity. The principles of autonomy and independence, and participation and inclusion require that systems intended to

serve older adults can be understood and navigated by them, which requires provision of appropriate information

and supports. 

•  For information on access to the law for older adults, see the Final Report, Chapter V.

Questions for Consideration in Applying Step 5

1.  Have sufficient human and financial resources been allocated to ensure that older persons will receive the

services intended by the law with dignity and respect?

a.  Are there mechanisms in place for identifying significant unmet needs?

b.  Where resources are limited, does the law include clear, transparent and principled criteria and priorities

for how scarce resources should be allocated?

c.  In the implementation of laws of general application, where resources are limited, have the needs of older

persons been given equal consideration with those of other groups?

2.  Have the processes under the law been designed to be as simple and transparent as possible for users?

3.  Does the law include clear rights to services to be provided and accountability for providing those services in

a timely, respectful, accessible and appropriate manner?

Step

5
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4.  Have those charged with implementation of the law been provided with adequate ongoing training and

education to enable them to perform their duties in a way that respects the principles, including training and

education on:

a.  the substance of the law in question, as well as the Canadian Charter of Rights and Freedoms, the Ontario

Human Rights Code and accessibility requirements under the AODA?

b.  anti-ageism, including common negative stereotypes and assumptions about older persons in general and

particular groups of older adults, access and accommodation issues for older adults, and systemic barriers?

5.  Have mechanisms been developed to ensure that older persons are informed about their rights and

responsibilities under the law, and that they have access to the information necessary to seek access to their

rights? Do these mechanisms address common barriers? For example:

a.  has information been provided on where individuals can seek further information or supports for accessing

their rights or exercising their responsibilities?

b.  have strategies been developed to disseminate information to organizations that represent, advocate for

or support older persons?

c.  is information available in disability-accessible formats that comply with the provisions of the Accessibility

for Ontarians with Disabilities Act and the Ontario Human Rights Code?

d.  is information available in plain language?

e.  is information available in non-written formats (such as by telephone)?

f.   is information available to persons living in settings such as long-term care homes where there may be

more limited access to the broader community and to information?

g.  is information available to persons living in rural or remote settings?

h.  is information available in multiple languages?

6.  If the access mechanism is complex or multi-stage, have supports or advocacy services been provided to

ensure that older persons are able to navigate the system, particularly those older persons who face additional

barriers due to disability, low-income, language barriers or other issues?

7.  Have the services been designed to include and accommodate the particular needs of older persons,

including those who are facing additional barriers due to low-income, or who have needs related to other

aspects of their identities?

Applying the Framework: Examples of the Relationship of the Principles to
Processes Under the Law

Providing Accessible Information – NICE and CLEO

The law in general, and as it affects older adults, is often complex and confusing. Many older adults, as well as those

providing services to older adults, have difficulty locating information about rights and responsibilities under the law

or face barriers to doing so. This undermines the ability of laws to achieve their goals (and thereby the principles).

The lack of information also undermines the autonomy of older adults in that they lack sufficient information to make

meaningful choices.  
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Two organizations address these issues, at different levels. The National Initiative for the Care of the Elderly (NICE) is

an international network of researchers, practitioners and students with a mandate to improve the care of older

adults through initiatives related to networking and knowledge transfer. NICE has developed a range of practical

tools in a number of areas to help older adults and those working in the field to better understand rights and

responsibilities under the law. Community Legal Education Ontario (CLEO) has a mandate to provide accessible plain-

language information about the law, so that people are able to understand and exercise their rights. CLEO’s work has

a particular focus on those who face barriers to accessing information, such as those living in low-income and

newcomers. Community legal clinics and other organizations also use these publications to help clients with 

legal problems.  

•  For information on accessible information and empowering older adults, see the Final Report, Chapter V.C.2.

Seniors-Focused Services – Policing

Several police forces in Ontario and across Canada have developed specialized services or departments to address

particular risks or disadvantages for older adults. For example, the Seniors’ Issues Office of the Elliot Lake Police Force

blends social work and policing service with the goal of supporting and promoting the independence and security of

seniors in Elliot Lake.  The Office was started to supply assistance for seniors who may be alone or isolated and do not

venture out of their residences for a month or more. It consists of a seniors’ community development project which

focuses on promoting the positive aspects of social support: familiarity, interdependency, a sense of belonging and a

sense of connectedness to the community; and a seniors’ prevention/intervention project, aimed at seniors

considered to be ‘at risk’ of victimization. Partnerships have been developed with Elliot Lake Retirement Living by

providing referrals and working cooperatively with the customer service co-ordinator and all staff.  By this means, the

Seniors Issues Office has access to all rental buildings and assistance of building superintendents to reach any seniors

who may be at risk. Such programs, by recognizing the particular barriers and risks that some older adults may

experience, may promote their security as well as their participation and inclusion. 

•  For information on the principles and initiatives targeted specifically to older adults, see the Final Report, Chapter V.C.4.
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Do the Complaint and Enforcement Mechanisms
Respect the Principles?

No law will operate perfectly: errors and problems will inevitably arise, and mechanisms must be put in place to identify 

and address these. Therefore, older adults require meaningful access to the law. Some laws rely on complaint mechanisms

of various types to identify and resolve issues, others use proactive mechanisms like audits or institutional advocates for 

this purpose, and others use a combination of mechanisms. This section applies the principles to complaint and

enforcement mechanisms. 

Applying the Principles to Step 6

Note: “Law” here refers to law, policy and practice, as appropriate.

Meaningful complaint and enforcement mechanisms are important, not only for addressing individual issues that

may arise in the implementation of a law but also for identifying and addressing systemic problems with a law or its

implementation. Older adults may face a range of barriers in accessing the law, including a lack of clear rights and

remedies, complex or inaccessible systems that fail to take into account their needs and circumstances, power

imbalances, a reluctance to complain and a lack of information and advocacy supports. 

The principles of respecting dignity and worth and of security mean that there must be meaningful mechanisms to

ensure that older persons are able to raise concerns about mistreatment, exploitation or abuse, that there is

meaningful redress when such issues arise, and that they are not subject to retaliation for doing so. Responding to

diversity requires that complaint and enforcement mechanisms take into account the diverse needs and circumstances

of older adults and ensure that all aspects of complaint and enforcement mechanisms are accessible for these

individuals. This includes ensuring that complaint mechanisms are sufficiently simple and transparent for older adults

to navigate – or if not, that they have the advocacy supports necessary to do so. To ensure autonomy and

independence, older persons must have access to the information that they need to understand and enforce their

rights. The principle of promoting inclusion and participation requires that complaint mechanisms facilitate the ability

of older persons to be actively involved in claiming their rights, including provision of the supports necessary to

empower them to do so. 

•  For information on access to the law and older adults, see the Final Report, Chapter. V.C.

Questions for Consideration in Applying Step 6

1.  Does the law include access to a complaint and enforcement mechanism that clearly and meaningfully

identifies, addresses and remedies both individual and systemic violations of the law, including for those

individuals who are particularly disadvantaged or at heightened risk?

2.  Are the complaint and enforcement mechanisms designed in a way that addresses power imbalances and

prevents potential retaliation against those who raise issues?

Step

6
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3.  Are the complaint and enforcement mechanisms accessible for older adults, including respecting the

requirements of the Code and the Accessibility for Ontarians with Disabilities Act, providing appropriate

accommodations, addressing barriers related to low-income, and recognizing intersecting identities?

4.  Are the complaint and enforcement mechanisms navigable for older adults, whether through ensuring the

mechanisms are simple and transparent, or by providing navigational assistance?

5.  Are older persons provided with meaningful and accessible information about their rights and how to 

enforce them?

6.  Are supports available to older persons to empower them to understand their rights and advocate 

for themselves?

Applying the Framework: Examples of the Relationship of the Principles to
Complaint and Enforcement Mechanisms

Long-Term Care Homes and Barriers to Accessing the Law

Long-term care homes provide crucial supports to individuals with significant, complex needs, and so may play a vital

role in promoting the principles for their residents. However, residents may experience barriers to asserting their

rights. Residents are generally living with significant impairments or health issues, which may make it difficult for

them to realize when their rights have been violated and to pursue redress. There are significant power imbalances

between residents and those who are providing their care: residents may be extremely vulnerable to reprisal. The

segregated nature of the living environment makes it more difficult to access information and resources. Therefore,

rights enforcement mechanisms that rely entirely on individual complaints may be of only limited utility in preventing

violation of the rights of residents and ensuring that the principles are respected and fulfilled. 

Therefore, persons living in these types of settings are at particular risk of having their rights violated, or of

experiencing a violation without a realistic possibility of redress. This raises issues related to the principle of security.

The principle of responding to diversity requires the law to take into account the needs of this particular group when

designing complaint and enforcement mechanisms. Additional outreach, supports or enforcement mechanisms may

be required to ensure that the dignity and worth of persons living in these settings are respected. 

•  For information on access to the law and older adults in long-term care homes, see LCO Commissioned Research

Paper, Advocacy Centre for the Elderly, “Congregate Living and the Law as It Affects Older Adults” (2009)

Community Care Supports and Complaint Mechanisms

The provision of community care supports for those individuals who are frail or have disabilities, but who wish to

remain in their own homes are central to the principles of independence, security and participation and inclusion for

these individuals. These supports are regulated by the Home Care and Community Services Act (HCCSA). Agencies

providing services are required to develop complaint processes and to respond to complaints regarding service

quality within 60 days. Because the Act has no specific requirements for complaints processes, they vary from agency

to agency, but essentially, where an individual has concerns about the quality of services provided, these complaints
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must be brought to the attention of the agency providing services. Responses to complaints need not be in writing,

and for some issues there is no right of appeal to a third party.  Many concerns have been raised about the

effectiveness of this complaint process, especially since those using home care services are likely to be frail or in poor

health and therefore not in a strong position to navigate unclear processes or to strongly advocate for their rights

where there is a potential for reprisal. 

•  For information on the principles and access to community care, see the Final Report, Chapter VI.
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Do the Monitoring and Accountability Mechanisms
Respect the Principles?

In general, laws benefit from the inclusion of mechanisms to ensure accountability, transparency and effectiveness. Often there

is a lack of monitoring and oversight mechanisms for systems disproportionately or exclusively affecting older persons; as a

result, it is difficult or impossible to determine whether these systems are operating effectively or the degree to which older adults

are subject to abuses or violations of their rights. Monitoring of the law and regular evaluation of its effects provides a strong

foundation for meaningful law reform, and mechanisms for monitoring and evaluation should be built into the law from the

outset. This section considers the mechanisms within laws for accountability, transparency, monitoring and evaluation.

Applying the Principles to Step 7

Note: “Law” here refers to law, policy and practice, as appropriate.

Monitoring and accountability mechanisms relate to the principles in a general way, in that without them, we cannot

determine whether or ensure that a particular law is respecting or advancing the principles. As well, accountability

mechanisms can promote the principle of participation and inclusion by giving older persons the opportunity to have

a voice in the operation and reform of laws that affect them, and of security by ensuring that laws are not negatively

affecting the wellbeing of older adults. 

•  For information on the principles and monitoring and accountability mechanisms  see the Final Report, 

Chapter V.C.7.

Questions for Consideration in Applying Step 7

1. Does the law include a mechanism to allow those affected, including older adults, to provide feedback on

the effectiveness of the law and on any unanticipated negative consequences for older adults? 

2. Does the law include provisions that require meaningful information about its impact and effectiveness to be

systematically gathered and documented?

3. Does the law require that information about its operation and effectiveness be made publicly available? 

4. Are those charged with implementing and overseeing the law required to regularly report on their activities

and the effectiveness with which the law is administered? 

5. Where the law provides significant discretion to those charged with its implementation, does it include

additional reporting and monitoring mechanisms to ensure that this discretion is exercised consistently, fairly,

transparently and in a principled manner? 

6. Does the law require regular review of its goals, to determine whether they are still meaningful and

appropriate? 

7. Does the law require regular review of the effectiveness of its implementation, and whether the aims of the

law are being achieved? 

Step

7
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8. If the law was developed as a partial response to an issue because of resource or other constraints, are there

mechanisms in place to ensure that the issue is regularly reviewed and that progress is made towards better

fulfilment of the law’s aims? 

9. Are the resources allocated to the law regularly reviewed to ensure that they remain adequate and

appropriate for its effective implementation?

10. Where reviews are carried out, are steps taken to act on the results of the review? Has consideration been

given to making the results of significant reviews available to the public?

Applying the Framework: Example of the Relationship of the Principles to
Monitoring and Accountability Mechanisms

Monitoring Enduring Powers of Attorney

Individuals designated as substitute decision makers through enduring powers of attorney have very broad powers.

Their decisions have the potential to radically affect the security, dignity, independence and autonomy, and participation

and inclusion of the person granting the power of attorney. Significant concerns have been raised about abuses

through powers of attorney, particularly financial abuse of older persons. However, there are no substantial

mechanisms for monitoring enduring powers of attorney. It is impossible to know even how many of these powers of

attorney are currently in effect in Ontario, let alone how they are being exercised. While it was hoped that enduring

powers of attorney would enhance the security and autonomy of older persons by allowing individuals to plan for the

future, it is impossible to tell how well this legal regime is operating and whether the principles are being enhanced

or undermined. That is, it is possible that current laws, although well-intended, are undermining rather than

promoting the principles. 

The Alberta Law Reform Institute, in its recent review of laws related to enduring powers of attorney, has

recommended that transparency and accountability for the exercise of powers of attorney be strengthened by

including provisions requiring attorneys, upon commencing responsibilities for a legally incapable person, to issue a

formal notice in which they formally acknowledge and accept a specified list of duties as an attorney, as well as

provisions enabling persons concerned about misuse to report concerns to a designated public official who will have

discretion to investigate.

•  See Alberta Law Reform Institute, “Enduring Powers of Attorney: Safeguards Against Abuse” (2003)
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Addressing the Results of the Evaluation in Steps 
1 - 7: Is the Law True to the Principles?

Having evaluated the various aspects of the law through Steps 1 to 7, the final Step is to gather the results, evaluate the

degree to which the law is true to the principles, and develop strategies for addressing any identified shortfalls. 

Applying the Principles in Step 8

Note: “Law” here refers to law, policy and practice, as appropriate. 

It is not uncommon for laws to fall short of fully promoting or achieving the principles for older persons. After all, we

live in a world of competing policy priorities and limited resources, and the principle of understanding membership in

the broader society reminds us of the importance of working together to develop a society that is inclusive for all ages.

As well, our understanding of the principles and of the experiences of older adults will continually evolve. However, the

principle of dignity and worth reminds us that shortfalls should occur only where truly unavoidable, and not as a matter

of course or without serious consideration, and that the aim should be to move forwards toward full realization and

not backward. Where an evaluation identifies a shortfall, it should be carefully assessed, and any determination that a

shortfall cannot be immediately rectified should be made in a transparent and accountable manner.

International human rights law recognizes that not all rights can be immediately and fully attained: the legal

principles of progressive realization and “respect, protect, fulfil” come into play in these circumstances, and can be

applied in the context of this Framework. While laws may not completely fulfil all the principles, actual contraventions

of the principles should be immediately addressed as a matter of priority. Further, where it is not possible to

immediately and fully attain the principles in either the substance or the implementation of a particular law, concrete

plans should be developed, with clear accountability and timelines, for fully realizing the principles over time.

Questions for Consideration in Applying Step 8

1.  For new laws, does the law, overall, represent progress towards the full attainment of the principles? 

2.  Are there areas in which the substance or implementation of the law contravenes the principles? If so, what

steps will be taken to ensure that the law does not undermine the principles?

3.  Have issues or areas been identified where the principles are in tension? If so, has the tension been analyzed

as proposed in Step 3, and the analysis and response clearly articulated and documented?

4.  Are there areas in which the substance or implementation of the law falls short of fully achieving the

principles? If so, can steps be taken to ensure immediate complete fulfilment of the principles?

5.  If complete fulfilment of the principles cannot be achieved immediately, for example due to a shortage of

resources, has a clear plan been made to address the shortfall over time? Does the plan include clear timelines

and accountability for implementation? 

6.  Have the results of the evaluation and the decisions made in response to the results been fully documented

and considered? 

7.  Are the results of the evaluation available to older adults, to the extent possible while respecting

confidentiality and privacy rights?

Step

8
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APPENDIX B: ORGANIZATIONS AND INDIVIDUALS
CONTRIBUTING TO THE PROJECT 

A. Organizations and Experts

The following list includes all organizations and experts who provided written submissions to one or more of the

consultations, provided practical support to the Fall 2011 Public Consultations, attended the Stakeholder Event, or

were interviewed by LCO staff. Some of the organizations listed participated in multiple ways over the course of 

the project. 

The Advisory Group for this project was integral to its success. The members of the Advisory Group are listed at the

front of this Report.

1. 519 Community Centre, Seniors’ Program

2. Access Committee of Cobourg

3. Advocacy Centre for the Elderly 

4. African Canadian Legal Clinic (Margaret Parsons)

5. Alzheimer Society of Ontario

6. ARCH Disability Law Centre

7. Association of Community Legal Clinics of Ontario (Lenny Abramowicz)

8. Association of Management, Administrative & Professional Crown Employees Ontario 

9. Mary Bart, Losing Our Parents

10. Canadian Association for Community Living 

11. Canadian Centre for Elder Law 

12. Canadian Coalition for Seniors’ Mental Health (Kimberley Wilson)

13. Canadian Pensioners Concerned

14. CARP 

15. Circle of Care

16. Barry Corbin, Corbin Estates Law Professional Corporation

17. Tamara Daly, York University, School of Health Policy & Mgmt

18. DAWN Canada

19. Mary Jane Dykeman, Dykeman Dewhirst O’Brien LLP

20. Family Service Toronto - Changing Lives Program (Lisa Manuel)

21. Fédération des aînés et des retraités francophones de l’Ontario 

22. Jan Goddard, Jan Goddard and Associates

23. Joint Centre for Bioethics (Frank Wagner)

24. L’union culturelle des Franco-Ontariennes

25. Meaford Fifty-Five Plus Club

26. Ministry of the Attorney General

27. Ministry of the Attorney General - Ontario Victim Services Secretariat (James Truman and Karyn Slaven)

28. Metro Toronto Chinese and South Asian Legal Clinic (Avvy Go)

29. Multicultural Council for Ontario Seniors (Zul Kassamali and Anice Sajan)

30. Office of the Public Guardian and Trustee (Saara Chetner)

31. Office of the Worker Advisor (Ministry of Labour)
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32. Older Women’s Network

33. Ontario Association of Residents’ Councils (Donna Fairley)

34. Ontario Association of Social Workers (Sandra Loucks Campbell)

35. Ontario Bar Association 

36. Ontario Caregiver Coalition (Joanne Bertrand)

37. Ontario Human Rights Commission 

38. Ontario Legal Clinics’ Workers’ Compensation Network

39. Ontario Network for the Prevention of Elder Abuse 

40. Ontario Nurses Association 

42. Ontario Seniors Secretariat

41. OPS Diversity Office (Noëlle Richardson)

43. Parkdale Community Legal Clinic

44. Dr. Sadhana Prasad, Associate Clinical Professor of Medicine (Geriatrics)

McMaster University

45. Prevention of Senior Abuse Network (Simcoe County)

46. Reh’ma Community Services (Amra Munawar)

47. Retired Teachers of Ontario (Harold Braithwaite)

48. Professor Charmaine Spencer, Gerontology Research Centre, Simon Fraser University

49. Toronto Central Community Care Access Centre (Kim Ibarra)

50. Toronto Community Housing Corporation (Chuck Dowdall)

51. Toronto Council on Aging (Carol Abugov)

52. Toronto Lawyers Association

53. Toronto Police Service Community Mobilization Unit (Patricia Fleischmann)

54. United Senior Citizens of Ontario 

55. Women’s Institutes of Ontario

56. Yee Hong Centre for Geriatric Care (Amy Go)

B.  Private Individuals 

In accordance with our mandate, and reflecting the nature of this project, the LCO made efforts throughout, not

only to make participation accessible to individual older adults, but also to actively encourage their participation. 

The LCO received input from over 400 individual older adults over the course of this project. This includes 292

responses to its consultation questionnaire, some of which reflected the experiences of multiple individuals. Over 90

individuals participated in the LCO’s six focus groups. As well, throughout the course of the project, the LCO

received numerous online comments, submissions and phone calls from individual older adults, identifying concerns

and priorities for the law as it affects older adults. 

In accordance with the LCO’s Privacy Policy, the names of contributing individuals are not listed here. However, the

participation of these individuals fundamentally shaped this project throughout, and the LCO wishes to express our

gratitude to them for sharing their expertise and experiences with us. 
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C.  2010 Canadian Conference on Elder Law

In October of 2010, the LCO co-hosted the 2010 Canadian Conference on Elder Law, in partnership with the

Canadian Centre for Elder Law and the Advocacy Centre for the Elderly. The goal of the Conference was to promote

contribution and access to a knowledge base regarding legal issues affecting older adults, with a view to reducing

vulnerability, social isolation and abuse. The Conference brought together professional groups, lawyers, community

members, advocates, health specialists, researchers and interested individuals, and highlighted some of the most

innovative research and practices in the field.

The theme of the Conference was “Developing an Anti-Ageist Approach to the Law”, reflecting and supporting this

project, as well as the Advocacy Centre for the Elderly’s pioneering role in promoting access to justice for older

adults, and the unique mandate of the Canadian Centre for Elder Law.  The Conference explored issues of elder

rights, ageism and the law, access to justice, and law reform for older persons.

The Conference included a mix of plenary sessions and 25 breakout sessions, bringing together experts, advocates

and professionals from across North America. The Conference Programme and the papers produced can be found on

the LCO website at http://www.lco-cdo.org.

D.  Commissioned Research Papers

In major projects such as this, the LCO issues a call for the preparation of research papers in particular subjects

relevant to the project. It relies on these papers in the same way as any research. The papers do not necessarily reflect

the LCO’s views. 

Advocacy Centre for the Elderly, Congregate Living and the Law as It Affects Older Adults. Summer 2009. Available

online at http://www.lco-cdo.org.

Margaret Hall, Developing an Anti-Ageist Approach within Law. Summer 2009. Available online at 

http://www.lco-cdo.org.

Charmaine Spencer, Ageism and the Law: Emerging Concepts and Practices in Housing and Health. Summer 2009.

Available online at http://www.lco-cdo.org.
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APPENDIX C: CONSULTATION QUESTIONNAIRE – SUMMARY 
OF RESULTS

A. Introduction

As one aspect of its Fall 2011 Consultations, the LCO distributed a questionnaire to individual older adults. The

questionnaire was designed to complement the other aspects of the consultation, including the focus groups and the

Stakeholder Event, by gathering input from older adults across the province about their experiences with and

perceptions of the law. Questionnaires were distributed to older adult networks throughout Ontario, including

through the public libraries system and partnering organizations such as the Retired Teachers of Ontario, the Ontario

Association of Residents’ Councils, Women’s Institutes, and others. The results were instrumental in developing the

LCO’s Framework for the Law as it Affects Older Adults, and are reflected throughout the Final Report. This Appendix

provides a brief overview of the results of the questionnaire. 

It is important to note that this questionnaire was intended as a method of public consultation, and not as a

validated social science instrument. Further, it was intended as only one aspect of the LCO’s consultations, which also

included strategies to reach out to organizations and experts, and focus groups targeted to several marginalized

groups of older adults. The questionnaire provided an opportunity for input to individual older adults not targeted by

the focus groups. As all but one of the focus groups took place in Toronto, outreach to rural Ontarians through the

questionnaire was important. As well, realizing that the questionnaire would be unlikely to elicit many responses from

some groups, such as racialized, LGBTQ and low-income older adults, the focus groups were targeted to gather

perspectives from such groups. Due to a very positive response and support from the long-term care sector, the

questionnaire was also an effective means of providing an opportunity to contribute for this group. 

A copy of the distributed questionnaire is appended to this document. It included a mix of scored questions and

open-ended queries, focussing on three areas: principles to guide laws, programs and policies; understanding the

circumstances of older adults; and enforcing rights. 

B. Who Participated? 

In total, 292 questionnaires were completed and returned to the LCO. Some reflected the responses of multiple

individuals. The following is a demographic break-down of the respondents.  

Age 

Under 45 45-54 55-64 65-74 75-84 85 and over

– 2% 18% 29% 26% 25%

Gender: Female: 57% Male: 48%  

Disability: Disability: 53% No Disability: 47%

Racialized: Yes: 4% No: 96%

Aboriginal identity: No respondents identified themselves as Aboriginal. 
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Sexual Identity 

Heterosexual Lesbian Gay Bisexual Tran-sexual

98% 2% 0% 0% 0%

Living With

On my own With a spouse With my children With extended In a group setting

or partner family

13% 27% 3% 1% 58%

Urban/Rural Residence: It was difficult to determine with accuracy the percentage of respondents living in

urban or rural area. However, a review of the addresses provided by respondents

indicated a broad distribution across the province. 

In Canada for less than 10 years? Yes : 1% No: 99%

Of those participants who checked-off “other”, those sources of income came primarily from disability benefits,

foreign country pensions, and financial assistance from family members. 

Note: The results of the questions regarding race and sexual orientation should be interpreted with caution as many

respondents did not answer the question, and some indicated an objection to the question. 
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C.  Responses to the Questionnaire

1.  Attitudes and Aging

My older age is viewed as a positive attribute by people that I encounter.

Of those participants who agreed with the above statement (58%), many gave reasons related to the experience and

wisdom they have accumulated in their general lives, their professions, and their volunteer work. Many claimed that

“older adults...are experts in their field” and that younger generations appreciate this “expertise”. 

Of those participants who disagreed with the above statement (17%), the primary reasons related to experiences of

discrimination, devaluation or disrespect based on age. The instances of discrimination adduced ranged from the

requirement of more frequent drivers’ licence testing to employment discrimination, which was a frequent

complaint. Many respondents complained of being laid off or denied employment due to their age. Respondents

experienced such instances of devaluation as being overlooked or being belittled, usually during social interactions.

For instance, one participant made the typical complaint that “I am overlooked, when there isn’t anything wrong

with my brain.” Another noted, “I find it problematic when I see...people automatically addressing the younger

person accompanying an older person.” Comments regarding disrespect emphasized the media’s portrayal of older

adults as “silly, foolish people” rather than people of dignity and intellect. Others noted the over-emphasis on older

adult’s social and medical needs, while “the independence and self sufficiency evinced in most of our lives is

overlooked”. Many participants also commented on patronizing treatment, assumptions of incompetence, and being

talked to “like I’m a four year old”. 

Respondents emphasized the importance of using public education to address negative attitudes related to aging.

“Recognize the discrimination in ageism. The courts and society have recognized racism, sexism, homophobia, and

disability but not ageism” remarked one man. Participants often reflected negatively on common stereotypes of older

adults as incompetent, useless or frail, as well as stereotypes that depict older adults as a needy cohort, sucking up

resources and requiring constant attention and care. Some respondents complained that even their own children and

loved ones applied such stereotypes to them. They vehemently disavowed these stereotypes, and insisted that media

and legislators promote anti-ageism education - both for the general public, and particularly for professionals

providing services to older adults. 
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As an older person, I am usually treated as well as others when using public or private programs or services.

Positive comments about the above question emphasized the sensitivity and kindness of the public and service-

workers toward older adults.  Instances included the offering of seats on public transit, the giving of special

assistance, the opening and holding of doors, and even the provision of “a little extra service” at banks and

restaurants to older persons. Some participants also touted seniors’ discounts. 

Negative comments about the above question focused on the perception that, as one ages, one receives less respect

from store clerks, bank tellers and other service providers. Some respondents complained conversely that they had

received patronizingly excessive assistance and special attention, leaving the older adult feeling demeaned and useless.

The public and private services and programs I use help me to achieve my goals as an older adult.

While the majority of  respondents (68%) agreed with the above statement, their comments primarily centred on the

lack of accessibility for people with mobility disabilities, both in public and private buildings and on public transport;

lack of sufficient inclusion in the electoral process; and unclear or inaccessible information about services and programs. 

Respondents particularly emphasized the difficulty of accessing services and programs, especially medical,

commercial and financial programs, due to insufficient information (for example, doctor and nurse schedules),

prohibitively complex information, or the incorrect  assumption by those responsible for providing information that

information commonly placed on the internet can be accessed by older adults. Many respondents complained of the
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arduous task of navigating automated telephone services to gain information, or of attempting to converse with

workers who lack clear communication skills. One respondent, summing up the general sentiment, described the

process of trying to obtain information as “a long and torturous procedure and not for the faint of heart”. 

2.  Principles to Guide Laws, Programs and Policies

Participants were asked to rate the importance of the following six principles as very important, somewhat important,

not very important or not at all important:

1. Respecting the dignity and worth of older persons;

2. Promoting autonomy and independence of older persons;

3. Enhancing participation and inclusion of older persons;

4. Recognizing the importance of security for older persons;

5. Recognizing the diversity and individuality of older persons; and

6. Understanding that older adults are members of the broader community. 

The answers for each of the six principles were very similar and, as such, the results have been averaged in the graph

below to illustrate the general trend (note: no participants indicated that any of the principles were “not at all

important”):

Responses explaining why the above principles were ranked in this manner focused on two primary rationales. The

first was that older adults are no different than other individuals, and as such, deserve to be treated in the same way

as other members of society. Respondents also discussed the idea that older adults have contributed to society

throughout their lives, and continue to do so in many ways, and should therefore be respected and included in a

similar manner to younger generations. Additionally, respondents emphasized that, like any other group of people,

older adults are diverse, and should not be “lumped into one category.” In fact one respondent noted that, “instead

of getting more alike, as we age we continue to get very different”. 

The second rationale was that the principles are important because consideration should be made for the particular

needs and circumstances of older adults. These include awareness of ageism and faulty assumptions surrounding the

competence of older adults. Additional considerations include elder abuse and exploitation, and isolation leading to

loneliness and targeting by, for instance, “unscrupulous mailings and salespersons”. One participant, discussing the

topic of lack of inclusion remarked, “I don’t want to be placed in the lobby with no interaction”. Some also highlighted



FINAL REPORT: A FRAMEWORK FOR THE LAW AS IT AFFECTS OLDER ADULTS

246 Law Commission of Ontario

the sense of helplessness and institutionalization that occurs in group homes, for instance, “living in a nursing home I

have all my faculties. However, I tend to become ‘one of the crowd’ - as if I could not think on my own”.

The comments responding to the open-ended questions placed a particular emphasis on the principle of

participation and inclusion. Participants complained about the increased helplessness and voicelessness that comes

with aging – particularly for those in congregate settings. “I feel issues and needs are somewhat ignored. We are

treated like toys”, noted one nursing-home resident; another participant made the typical observation that “you are

old so you just have to put up with things as they are”. In a similar vein, many participants emphasized the isolation

of older adults due either to having already lost family and friends, or, as one participant aptly noted, being

“removed from the general population, [and being put] either in ‘adult’ or ‘seniors’ residences and communities or in

nursing homes & as such, [becoming] more easily forgotten by the public”. These concerns were voiced most

strenuously by rural seniors and persons with disabilities. The fear of most participants that they will “fall below the

radar” was evident, and was apparent in many of their demands that legislators, and the public at large, should

actively incorporate older adults into the community, as well as into the decision-making processes that affect their

lives. A common piece of advice on this topic was that legislators and younger generations should “keep in mind that

they will, one day, be older persons themselves...and these laws [or lack thereof] will also affect them.” 

Comments relating to security generally emphasized financial security. “A safe place to live is sometimes a luxury”,

noted one of several respondents whose primary concern was financial security. Given their fixed incomes, older

adults feared running out of money, coming to depend on their children, being unable to afford health and care

services, and being unable to live comfortably in their old age. 

3.  Understanding the Needs and Circumstances of Older Adults

The programs and services that I use, and the rules and laws that I come into contact with take into
account my circumstances as an older adult. 

Comments about this question echoed those about the statement: “the public and private services and programs I

use help me to achieve my goals as an older adult”. Respondents drew attention to a lack of wheelchair access in

buildings, public transport, and roadways; a lack of information about various programs and services; and the lack of

accessibility of political information and polling stations during elections. 

The few positive comments noted the benefit of seniors’ discounts that increase access to programs and services.
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Individuals administering programs and services that affect older persons have the skill and the knowledge
regarding age-related issues to do their work effectively 

Respondents had mixed responses with respect to the above question. It was often noted that some individuals

administering programs are competent and effective while others are not, as is reflected in the large percentage

(29%) who neither agree nor disagree. 

Responses focused on the performance of doctors, care-workers, and staff of long-term care and retirement homes.

Respondents complained that these people often lacked the knowledge and skills to respond to the needs and

frustrations of older adults, particularly those who have various disabilities and special needs. A large number of

comments noted that hospitals, home care services and congregate settings are chronically understaffed and

therefore incapable of properly attending to their responsibilities. This also causes lengthy wait-times. 

In addition to being technically incompetent, respondents complained that care-workers demonstrated a lack of

emotional sensitivity manifested in impatience, impoliteness and disinterestedness. A couple of comments noted that

it would be better if some of the individuals administering older adult programs and services, or making laws

pertaining to older adults were themselves older adults, as they might then better appreciate their circumstances. 

What would you like legislators and policy makers to understand about older persons when they are

making or implementing programs, services or laws?

There were several main responses to this question. A common remark was that there is a need for adequate and

accessible (both physically and financially) transportation, particularly for persons with disabilities.  One participant

aptly remarked, “if you can’t afford transportation, what value is the program being offered?”

Another theme from the responses emphasizes the need to provide increased opportunities for older adults to

participate in the community, including: discounts for community activities; allowing older persons to continue

working if they are able to; and being very mindful of the fact that many older adults are isolated and may therefore

“fall beneath the radar”. 
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Respondents also emphasized a need to promote a shift in societal attitudes towards older persons, including

recognizing ageism as a form of discrimination, and promoting more positive images of older persons as dignified,

self-sufficient and competent individuals

A final key theme for this question was an emphasis on the need to integrate older adults into the legislative process.

This includes the “need [for politicians] to visit long term care and retirement centres to see the conditions and

situations for themselves before they make any decisions” and the “need to...have a committee of older adults for

input prior to drawing up legislation”.

D. Enforcing Your Rights

I am well informed about my rights and the legal options available to me.

Respondents were frustrated about what they considered insufficient or overly complex information regarding their

rights and legal options. They were frustrated also by their inability to obtain information over the internet, as well as

the difficulty they experienced in obtaining information over the phone. For some, the problem is even more basic:

they do not even “know the route to take to get the right person for assistance”.  The telephone is clearly the

primary means of communication for many older adults, and some participants were concerned about the difficulty

of finding the right number to call to get information, navigating the automated systems, and then trying to explain

their problems to impatient or incomprehensible agents. One frustrated respondent remarked, “how many buttons

on the phone do you have to push to get the right person???”   

Have you had an experience within the last five years where you felt your rights were being denied you?

Yes: 15% No: 85%

If you answered yes to the previous question, did you take steps to enforce your rights?

Yes: 71% No: 29%
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If you answered yes to the previous question, was the experience a positive one?

Yes: 42% No: 58%

Those who answered “yes” to all three of the above questions did not go into detail about their experiences, but

generally wrote something along the lines of, “I spoke to the person in authority and nothing happened”. One

woman who lives in a nursing home explained that “issues and needs are just ignored; we are treated like toys”. No

comments were provided by any of the respondents relating a positive experience of trying to exercise their rights.    

What do you think is necessary for older adults to be able to enforce their rights?

The most common response to this question was “family and friends”. Other recurring responses included the

suggestion of an ombudsman for older adults, and trustworthy doctors and lawyers. Other suggestions included 

a free seniors’ hotline that can provide information and advice; an older adults’ newsletter; periodic inspections 

in congregate settings by an independent observer with powers of investigation; and “money, determination, 

and moxie”. 
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[Note: This questionanaire is included here for informational purposes only. The LCO is no longer accepting or considering

responses to it.]

SURVEY QUESTIONNAIRE: THE LAW AND OLDER ADULTS

ABOUT THE SURVEY

The Law Commission of Ontario (LCO) and our Project on the Law as It Affects Older Adults

The LCO works independently of government to recommend measures to make the law of Ontario more just and

effective. In preparing our recommendations, we conduct research and public consultations.  

The LCO has undertaken a project to improve the law as it affects older persons. We are developing a tool that

government and other organizations that develop or implement laws and policies can use to help them understand

how laws affect older persons and to be sure that the laws are effective and just for this group. 

In developing this tool, we would like to hear directly from older adults.

What do we mean by “law”?

When we talk about the law, we include:

•  laws that specifically affect older people, like the special laws regarding seniors’ drivers' licensing or prohibiting

discrimination on the basis of age, or regulating nursing homes.

•  laws that apply to everyone, that might have different effects on older people than younger ones, like consumer

protection or family law.

•  laws that create programs and services that older adults use, like seniors’ housing or the GAINS income 

support program. 

Protecting Your Privacy

The LCO will protect your privacy in compliance with the law. 

The information that you provide to us through this questionnaire may used by the LCO in preparing its public

documents. For example, the LCO may use quotes from what you have written, or include your comments in

paraphrased form. The LCO will not, however, use the information that you provide in any way that might identify you

personally. 

The LCO will keep hard copies of completed questionnaires in a safe space, and electronic data will be 

password protected. 

This Survey Questionnaire

The information from this questionnaire will be used to help us understand what might make a law just and effective

from the perspective of older adults.  Your perspectives will help us develop our Final Report, which will be submitted

to the government and broadly distributed.
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This questionnaire may be filled out online. You may also download the form, and send a completed

copy by mail, or telephone us and complete the survey over the telephone. 

If You Have Questions

If you have questions about the LCO, this project or the questionnaire, please contact:

Lauren Bates, Staff Lawyer

Telephone: (416) 650-8100

Toll-Free: 1-866 – 950-8406

TTY: 1-877-650-8082

E-mail: lbates@lco-cdo.org

YOUR CONTACT INFORMATION
Would you like to be added to our mailing list for this project?

■■ Yes, please add me to your mailing list

■■ No, please do not contact me

If you would like to be added to our mailing list, please provide us with your contact information:

Name:

Telephone Number (optional):

Address :

E-mail address: 

SURVEY QUESTIONS
Please note: You need not answer all the questions below if you do not have comments on all of the issues we have identified. 

Attitudes and Aging

The purpose of the LCO’s project is to help make sure that the law is fair, effective and positive for older persons. In

thinking about what we want the law to achieve, it is helpful to start by thinking about how things currently are for

older persons. To help us understand this, please answer the following questions:

My older age is viewed as a positive attribute by people that I encounter.

■■ Strongly disagree  

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree
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As an older person, I am usually treated as well as others when using public or private programs or services (such as

services provided by any level of government, non-profit service agencies, or for-profit businesses).

■■ Strongly disagree

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree

Have you ever been discriminated against because of your older age?

■■ Yes

■■ No

The public and private services and programs I use help me to achieve my goals as an older adult.

■■ Strongly disagree

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree

Tell us about an experience where your older age has affected how you have been treated, either positively or negatively.

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

Please feel free to add more detail or provide examples related to the questions above.

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________
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Principles to Guide Laws, Programs and Policies

The LCO is proposing that laws, programs and policies be guided by a set of six principles. Please rate how important

you think each of the following principles are for ensuring that laws, programs and policies that affect older persons are

fair and effective. 

Respect for the dignity and worth of older persons

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important

Promoting autonomy and independence of older persons

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important

Enhancing participation and inclusion of older persons

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important

Recognizing the importance of security for older persons

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important

Recognizing the diversity and individuality of older persons

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important
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Understanding that older adults are members of the broader community

■■ Very important

■■ Somewhat important

■■ Not very important

■■ Not at all important

Please feel free to tell us why you rated any of the principles in the way that you did. 

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

Are there other principles that should be included? What are they?

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________

________________________________________________________________________________________________________

Understanding the Needs and Circumstances Of Older Adults

While is many ways older adults are just like everyone else, sometimes they may have needs or circumstances that are

unique. If laws or policies don’t take these differences into account, the law may not be just or effective. 

The programs and services that I use, and the rules and laws that I come into contact with take into account my

circumstances as an older adult.

■■ Strongly disagree

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree
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Individuals administering programs and services that affect older persons have the skill and the knowledge regarding

age-related issues to do their work effectively 

■■ Strongly disagree

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree

Please feel free to add more detail or provide examples related to the questions above. 

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

What would you like legislators and policy makers to understand about older persons when they are making or

implementing programs, services or laws?

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________
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Enforcing Your Rights

Sometimes it may be necessary to take steps to assert your legal rights. For example, someone may have discriminated

against you, or you may have been denied access to a government program that you believe you are entitled to.

Sometimes you may have to respond to legal issues, such as if you are involved in a family law dispute. Enforcing your

rights might involve getting a lawyer and going to a court or tribunal. It might also involve contacting a government

office for help, or appealing a decision by a government office. 

I am well informed about my rights and the legal options available to me.

■■ Strongly disagree

■■ Disagree

■■ Neither agree nor disagree

■■ Agree

■■ Strongly agree

Have you had an experience within the last five years where you felt that your rights were being denied you?

■■ Yes

■■ No

If you answered yes to the previous question, did you take steps to enforce your rights?

■■ Yes

■■ No

If you answered yes to the previous question, was the experience a positive one?

■■ Yes

■■ No

Please feel free to add more detail or provide examples related to the questions above. 

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________
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What do you think is necessary for older adults to be able to enforce their rights?

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

Other

Is there anything else that you would like to tell us?

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

DEMOGRAPHIC INFORMATION

The LCO would like to gather some demographic information about you. This will help us to better understand the

diverse experiences of older persons. It will also help us to ensure that we are hearing from older people with a range

of experiences and circumstances.  

Please note, however, that completion of this section of the survey is completely voluntary. If you choose not to

complete any or all of the questions in this section, you may still submit the general questions above on your experiences

with the law as an older person. 

1. What is your age?

■■ Under age 45

■■ Age 45 – 54

■■ Age 55 – 64

■■ Age 65-74

■■ Age 75 – 84

■■ Age 85 or older
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2. Are you a person with a disability or disabilities?

■■ Yes

■■ No

Please identify your disability or disabilities: __________________________________________________________________

3. What is your gender? _____________________________

4. Do you consider yourself a racialized person? If so, how do you self-identify? ______________________________

5. Do you identify as an Aboriginal person? ______________________________

If so, with which Aboriginal nation(s) or community(ies) 

do you identify? _____________________________ Do you live on or off-reserve? _________________________

6. How do you self-identify with respect to your sexual orientation? ______________________________

7. With whom do you live? Please check all that apply:

■■ On my own

■■ With a spouse or partner

■■ With my children

■■ With extended family

■■ In a group setting (e.g., a retirement home)

■■ Other _______________________________________

8. Have you been in Canada for less than 10 years? 

■■ Yes 

■■ No

If yes, how many years have you been in Canada? ____________

9. What are your sources of income? Please check all that apply.

■■ Employment

■■ Canada Pension Plan

■■ Old Age Security

■■ Ontario Guaranteed Annual Income System (GAINS)

■■ Investments

■■ Pension Plan

■■ Other __________________________________________   
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10. Where do you live? ______________________________________________________________________________

11. Is there anything else that you would like to tell us about yourself?  

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

__________________________________________________________________________________________________________

________________________________________________________________________________________________________

Thank you very much for sharing your information with us, and for being a part of 
the law reform process. 

How to submit the questionnaire:

1.) Mail

Law Commission of Ontario

276 York Lanes, York University

4700 Keele Street

Toronto, ON  M3J 1P3

2.) Fax

416-650-8418

3.) E-mail

arodrigues@lco-cdo.org
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Appendix D: List of Acronyms

ACE – Advocacy Centre for the Elderly

ALC – Alternate Levels of Care

AODA – Accessibility for Ontarians with Disabilities Act, 2005

CASU – Hamilton’s Crimes Against Seniors Unit

CCB – Consent and Capacity Board

CCEL – Canadian Centre for Elder Law

CHIP – Care Home Information Package 

CPP – Canada Pension Plan

EART – Waterloo’s Elder Abuse Response Team

EPA – Enduring Power of Attorney

GAINS – Guaranteed Annual Income Supplement

HCCA – Health Care Consent Act, 1996

HCCSA – Home Care and Community Services Act, 1994

HEIA – Health Equity Impact Assessment Tool

HRTO – Human Rights Tribunal of Ontario

HSARB – Health Services Appeal and Review Board

IPOP – International Principles for Older Persons

ITA – Income Tax Act

LCO – Law Commission of Ontario

LGBTQ – Lesbian, Gay, Bisexual, Transgender and Queer

LHIN – Local Health Integration Network

LTB – Landlord Tenant Board

LTC – Long-Term Care

LTCAL – Long-Term Care Action Line

LTCHA – Long Term Care Homes Act, 2007

MIPAA – Madrid International Plan of Action on Ageing

MOHLTC – Ministry of Health and Long-Term Care

NFA – National Framework on Aging

OACCAC – Ontario Association of Community Care Access Centres

OAS – Old Age Security 

OBA – Ontario Bard Association

OHRC – Ontario Human Rights Commission

OPGT – Office of the Public Guardian and Trustee

OPS – Ontario Public Service

QPP – Quebec Pension Plan

RTA – Residential Tenancies Act

SDA – Substitute Decisions Act

SDM – Substitute Decision Maker

SLRA – Succession Law Reform Act

TTY – Text Telephone

WHO – World Health Organization

WISA – Workplace Safety and Insurance Act
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